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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
• every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
• the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
• every Marshalled List of amendments from Stages 2 and 3; 
• every Groupings list from Stages 2 and 3; 
• the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

• the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
• the Official Report of Stage 2 committee consideration; 
• the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected.  An exception is the Groupings of 
Amendments for Stage 2 (a list of amendments in debating order was included in the 
original document to assist members during actual proceedings but is omitted here 
as the text of the amendments is already contained in the Marshalled Lists of 
Amendments for Stage 2).  
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 
• Introduction, followed by publication of the Bill and its accompanying documents; 
• Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

• Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 



  

• Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office. Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

This short Bill was treated as an Emergency Bill and so subject to an accelerated 
passage.  
 
On this occasion, the debate on whether to treat the Bill as an Emergency Bill and all 
of Stages 1 to 3 were taken on the same day. 
 
No Stage 1 Report is required for an Emergency Bill, so Stage 1 consists only of a 
debate in the Chamber on the general principles of the Bill.  Stage 2, as required by 
Rule 9.21 (governing the procedure for Emergency Bills) was taken in a Committee 
of the Whole Parliament, which involves all MSPs meeting in the Chamber, but 
subject to the rules that govern committee proceedings. 
 
There was no As Amended or As Passed version of the Bill in this case as no 
amendments were agreed to at Stage 2 and none were lodged at Stage 3.  The Bill 
was therefore passed in its As Introduced form and is reproduced in this volume only 
in that form. 
 
The Bill received Royal Assent on 27 June 2006, just less than two weeks after it 
was passed.  This was made possible by the Secretary of State and the three Law 
Officers waiving their rights under the Scotland Act (referred to above), enabling the 
Presiding Officer to submit the Bill to the Palace before the expiry of the normal four-
week period.  The relevant correspondence is included in this volume. 

 



  

Forthcoming titles 

The next titles in this series will be: 
 
• SPPB 96: Police, Public Order and Criminal Justice (Scotland) Bill 2005 
• SPPB 97: Animal Health and Welfare (Scotland) Bill 2005 
• SPPB 98: Interests of Members of the Scottish Parliament Bill 2005 
• SPPB 99: Local Electoral Administration and Registration Services (Scotland) Bill 

2005 
 
 

 



  

 
 



Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill 1

SP Bill 65 Session 2 (2006)

ACCOMPANYING DOCUMENTS
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 65-EN.  A Policy Memorandum is printed separately as SP Bill 65-PM.

Senior Judiciary (Vacancies and Incapacity) 
(Scotland) Bill

[AS INTRODUCED]

An Act of the Scottish Parliament to make provision for the exercise of functions during 
vacancies in the offices of Lord President of the Court of Session and Lord Justice Clerk and the 
incapacity of the holders of those offices.

1 Functions of the Lord President during vacancy or incapacity

(1) Subsection (2) applies during any period when—5

(a) the office of Lord President of the Court of Session (“the Lord President”) is 
vacant; or

(b) the Lord President is incapacitated.

(2) During such a period—

(a) any function of the Lord President is exercisable instead by the Lord Justice 10

Clerk;

(b) anything that falls to be done in relation to the Lord President falls to be done 
instead in relation to the Lord Justice Clerk;

(c) any function of the Lord Justice Clerk is exercisable instead by the senior judge of 
the Inner House; and15

(d) anything that falls to be done in relation to the Lord Justice Clerk falls to be done 
instead in relation to the senior judge of the Inner House.

(3) For the purposes of this section—

(a) the Lord President is to be regarded as incapacitated only if the First Minister has 
received a declaration in writing signed by at least 5 judges of the Inner House 20

declaring that they are satisfied that the Lord President is incapacitated;

(b) in such a case, the Lord President is to be regarded as incapacitated until the First 
Minister has received a declaration in writing signed by at least 5 judges of the 
Inner House declaring that they are satisfied that the Lord President is no longer 
incapacitated.25

(4) Except in any period during which section 2(2) applies, the judges of the Inner House 
mentioned in subsection (3)(a) and (b) must include the Lord Justice Clerk.
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2 Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill

(5) The First Minister must send a copy of a declaration received under subsection (3)(a) or 
(b) to the Presiding Officer of the Scottish Parliament.

2 Functions of the Lord Justice Clerk during vacancy or incapacity

(1) Subsection (2) applies during any period when—

(a) the office of Lord Justice Clerk is vacant; or5

(b) the Lord Justice Clerk is incapacitated.

(2) During such a period—

(a) any function of the Lord Justice Clerk (including any function exercisable by 
virtue of section 1) is exercisable instead by the senior judge of the Inner House;

(b) anything that falls to be done in relation to the Lord Justice Clerk (whether or not 10

by virtue of that section) falls to be done instead in relation to the senior judge of 
the Inner House;

(c) any function exercisable by the senior judge of the Inner House by virtue of that 
section is exercisable instead by the second senior judge of the Inner House; and

(d) anything that falls to be done in relation to the senior judge of the Inner House by 15

virtue of that section falls to be done instead in relation to the second senior judge 
of the Inner House.

(3) For the purposes of this section—

(a) the Lord Justice Clerk is to be regarded as incapacitated only if the First Minister 
has received a declaration in writing signed by at least 5 judges of the Inner House 20

declaring that they are satisfied that the Lord Justice Clerk is incapacitated;

(b) in such a case, the Lord Justice Clerk is to be regarded for the purposes of this 
section as incapacitated until the First Minister has received a declaration in 
writing signed by at least 5 judges of the Inner House declaring that they are 
satisfied that the Lord Justice Clerk is no longer incapacitated.25

(4) Except in any period during which section 1(2) applies, the judges of the Inner House 
mentioned in subsection (3)(a) and (b) must include the Lord President.

(5) The First Minister must send a copy of a declaration received under subsection (3)(a) or 
(b) to the Presiding Officer of the Scottish Parliament.

3 Supplementary30

(1) Where—

(a) any function is exercisable by, or anything falls to be done in relation to, the 
senior judge of the Inner House by virtue of section 1 or 2; and

(b) that judge is unavailable,

the function is exercisable by, or the thing falls to be done in relation to, the second 35

senior judge of the Inner House.

(2) Where—

(a) any function is exercisable by, or anything falls to be done in relation to, the 
second senior judge of the Inner House by virtue of section 2(2)(c) or (d) or 
subsection (1) of this section; and40
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Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill 3

(b) that judge is unavailable,

the function is exercisable by, or the thing falls to be done in relation to, the next senior 
judge of the Inner House who is available.

4 Interpretation

(1) In this Act—5

(a) “incapacitated”, in relation to the Lord President or the Lord Justice Clerk, means 
unable by reason of ill health to exercise the functions of the office concerned;

(b) “the Inner House” means the Inner House of the Court of Session;

(c) a reference to judges of the Inner House is to judges in the First or Second 
Division of the Inner House;10

(d) a reference to the senior judge, the second senior judge or the next senior judge of 
the Inner House is to be construed by reference to seniority of appointment to a 
Division of the Inner House, but does not include the Lord President or the Lord 
Justice Clerk;

(e) a reference to—15

(i) any function of the Lord President includes any function of the Lord Justice 
General;

(ii) anything that falls to be done in relation to the Lord President includes 
anything that falls to be done in relation to the Lord Justice General;

(iii) the functions of the office of Lord President includes the functions of the 20

office of Lord Justice General.

(2) Where any other enactment makes provision for the exercise of any function of the Lord 
President by the Lord Justice Clerk, this Act does not affect the operation of that 
enactment except in relation to any period during which section 1(2) applies.

5 Short title25

This Act may be cited as the Senior Judiciary (Vacancies and Incapacity) (Scotland) Act 
2006.
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vacancies in the offices of Lord President of the Court of Session and Lord Justice Clerk and 
the incapacity of the holders of those offices.
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These documents relate to the Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill (SP 
Bill 65) as introduced in the Scottish Parliament on 13 June 2006

SP Bill 65–EN 1 Session 2 (2006)

SENIOR JUDICIARY (VACANCIES AND INCAPACITY) 
(SCOTLAND) BILL

——————————

EXPLANATORY NOTES

 (AND OTHER ACCOMPANYING DOCUMENTS)

CONTENTS

1. As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents 
are published to accompany the Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill
introduced in the Scottish Parliament on 13 June 2006:

• Explanatory Notes;

• a Financial Memorandum;

• an Executive Statement on legislative competence; and

• the Presiding Officer’s Statement on legislative competence.

A Policy Memorandum is printed separately as SP Bill 65–PM.
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These documents relate to the Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill (SP 
Bill 65) as introduced in the Scottish Parliament on 13 June 2006
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EXPLANATORY NOTES

INTRODUCTION

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist 
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have 
not been endorsed by the Parliament.  

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given.

THE BILL

4. The provisions of this Bill ensure that there is no disruption to the orderly conduct of 
business in the courts and in those areas of public administration in which the two most senior 
judges in Scotland have functions during such time as those judges are incapacitated owing to ill 
health or either of the offices is vacant. 

5. The two most senior judges are the Lord President of the Court of Session and the Lord 
Justice Clerk.  The Lord President is the head of the Court of Session (Scotland’s superior civil 
court).  The Lord Justice Clerk is the next senior judge.  There are another 32 judges in the Court 
of Session.  Eight of these judges, together with the Lord President and the Lord Justice Clerk, 
form the Inner House of the Court.  This is essentially, although not exclusively, the appellate 
branch of the Court.  

6. The judges of the Court of Session are also the judges of the High Court of Justiciary, the 
superior criminal court.  The head of the High Court is the Lord Justice General.  This office is 
held by the Lord President.  The Lord Justice Clerk is the next senior judge in the High Court.

7. As the law stands there are some actions that can be taken, and decisions that can be 
made, by the holders of the offices of Lord President, Lord Justice General and Lord Justice 
Clerk alone.  The office of Lord President, in particular, has a wide range of functions conferred 
on it by statute.  Some of these concern matters of court administration, others broader areas of 
public administration which they hold by virtue of their position as the senior judges in Scotland.  

Section 1

8. Subsections (1), (3)(a) and (4) of this section set out the events that trigger the provisions 
of the Bill in relation to the office of the Lord President.  Subsections (3)(a) and (4) provide for a 
decision that the Lord President is incapacitated.  It is for the judges of the Inner House to decide 
this, and at least five of their number must sign a written declaration to this effect, which must be 
supplied to the First Minister.  The Lord Justice Clerk, unless he or she is also incapacitated, or 
his or her post is vacant, must be one of the five judges.  The requirement for five judges means 
that a majority of the Inner House judges must be satisfied as to the Lord President’s incapacity.  
Once the written declaration is received by the First Minister, the provisions of the Bill for 
incapacity take effect.  
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9. There is no procedure required in the case of a vacancy.  As soon as the office of Lord 
President becomes vacant for any reason (for instance on the death, resignation, removal or 
retiral of the office holder), the provisions of section 1 will take effect.  

10. Once the procedure is triggered, subsection (2) does a number of things.  It provides that 
the functions of Lord President will carried out instead by the Lord Justice Clerk, and that the 
functions of the office of Lord Justice Clerk will, in turn, be carried out by the senior Inner 
House judge. 

11. The subsection also makes clear that both active and passive functions of the Lord 
President and the Lord Justice Clerk are covered.  The Lord President has statutory functions in 
relation to a wider range of tribunals.  He has responsibility for making appointments to, for 
example, the Lands Tribunal for Scotland.  He also has various rule-making powers.  There are 
also a number of provisions that require others to consult with the Lord President, or seek his 
approval, in the course of their activities.  For example Ministers must consult with the Lord 
President before they appoint persons as temporary judges.  The Lord President’s approval is 
required for rules made by the Law Society of Scotland to govern such matters as professional 
practice and rights of audience.

12. The powers under the Bill will cease to have effect on one of two events occurring.  The 
first would be the assumption of office of a new Lord President where there has been a vacancy.  
The second is when the First Minister receives a written declaration signed by at least five Inner 
House judges that they are satisfied the Lord President is no longer incapacitated  This is 
provided for in subsection (3)(b).  There is no requirement that the same five judges sign both 
declarations.  

13. Subsection (5) requires the First Minister to send a copy of either declaration concerning 
incapacity received from the judges – whether triggering or ending the Bill process - to the 
Presiding Officer of the Scottish Parliament.

Section 2

14. This section deals with the incapacity of the Lord Justice Clerk, or a vacancy in that 
office.  The provisions are almost identical with those in section 1.  However, there are some 
important differences.

15. One difference is that it is made clear in subsections (2)(a) and (b) that among the 
functions of the Lord Justice Clerk that are covered by the provision are those which the Lord 
Justice Clerk might be carrying on for the time during the incapacity of the Lord President, or  
because that office is vacant, because section 1 of the Bill has been invoked.  Sections 1 and 2 of 
the Bill therefore provide a comprehensive arrangement to ensure there is no disruption to  
administration were both the Lord President and the Lord Justice Clerk to be incapacitated at the 
same time, or in the event that both posts were vacant.  This is achieved by providing for the 
functions of the two most senior judicial offices to be carried out by the most senior Inner House 
judges respectively.  The Lord Justice Clerk is accordingly replaced with the senior judge of the 
Inner House.  In the case where the Lord President and the Lord Justice Clerk are both 
incapacitated or their office vacant, the senior judge takes the Lord President’s functions and the 
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next most senior such judge (called “the second senior judge” in the Bill) takes the Lord Justice 
Clerk’s functions (see subsection (2)(c) and (d)).  The next paragraph illustrates how this would 
work in practice.

16. The Inner House comprises the Lord President, the Lord Justice Clerk, and, in order of 
seniority, Judges 1, 2, 3, 4, 5, 6, 7 and 8.  The Lord President is incapacitated.  The Lord Justice 
Clerk is carrying out the functions of that office, with Judge 1 carrying of the functions of the 
Lord Justice Clerk.  The Lord Justice Clerk becomes incapacitated before the Lord President 
returns to duty.  Following the scheme of section 2, Judge 1 then “steps up” and exercises the 
functions of the Lord President; Judge 2 assumes powers to carry on the functions of the Lord 
Justice Clerk.

Section 3

17. This section deals with the possibility that at the point when it becomes necessary to 
invoke the provisions of sections 1 or 2, the judge of the Inner House who would have taken on 
functions is unavailable.  The provision provides that in such circumstances, the next most senior 
judge who is available should take the place of his or her more senior colleague.  So using the 
illustration in paragraph 16, if Judge 2 had been unavailable when the Lord Justice Clerk became 
incapacitated, Judge 3 would have stepped up to carry out the functions of the Lord Justice 
Clerk.  This will only last during the currency of any such unavailability.

Section 4

18. This section gives certain words specific meanings for the purposes of the Bill.  
Subsection (1)(a) makes clear that incapacity arises only on the grounds of ill health.  
Subsection (1)(d) makes clear that it is seniority of appointment to the Inner House that is 
relevant to which judge is most senior in terms of the Bill procedure.  Subsection (1)(e) 
recognises that the Lord President is also the holder of the office of Lord Justice General.  The 
effect is that the functions relating to that office can also be carried on under the provisions of 
the Bill.

19. Subsection (2) preserves the provisions that already exist in statute allowing the Lord 
Justice Clerk to carry out a function of the Lord President or Lord Justice General.  One example 
is section 2(1) of the Criminal Procedure (Scotland) Act 1995 (c.46).  This provides that the 
High Court will sit at such places as the Lord Justice General whom failing the Lord Justice 
Clerk shall determine.  Section 4(2) makes clear that the existence of the Bill procedure, if it has 
not been triggered on vacancy or the First Minister receiving the written declaration of 
incapacity, does not give rise to doubts that  the Lord Justice Clerk has such powers.  In the event 
of a vacancy or the incapacity of the Lord Justice General, i.e. once the Bill procedure has been 
triggered, such a function of the Lord Justice General may be exercised by the Lord Justice Clerk 
“whom failing” the senior judge of the Inner House acting as Lord Justice Clerk under the Bill 
provisions.

8
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FINANCIAL MEMORANDUM

20. This document relates to the Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill 
introduced in the Scottish Parliament on 13 June 2006.  It has been prepared by the Scottish 
Executive to satisfy Rule 9.3.2 of the Parliament’s Standing Orders.  It does not form part of the 
Bill and has not been endorsed by the Parliament.

21. Judicial salaries are a reserved matter and rates of salary are fixed by the UK Cabinet on 
the basis of recommendations from the Senior Salaries Review Body.  The costs of salaries to the 
Scottish judiciary are met from the Scottish Consolidated Fund.  Each judicial post is allocated to 
a pay band fixed on the advice of the SSRB.

22. The salary of the Lord President is £193,189 and the salary of the Lord Justice Clerk is 
£186, 662.  There is no provision for paying the salary of the higher graded post to anyone who 
assumes the functions of that post on a temporary basis.  If follows that the Lord Justice Clerk 
will continue to receive salary appropriate to his or her own post for the duration of any period 
during which he or she undertakes the functions of the Lord President.  During any period in 
which the Lord President is incapacitated, the Lord President will continue to receive salary.

23. The Bill also envisages that the senior Inner House judge performs the functions of the 
Lord Justice Clerk whilst he or she is carrying out the functions of the Lord President.  Other 
senior Inner House judges may also carry out functions of the Lord President and Lord Justice 
Clerk in the event of vacancy or incapacity in relation to the Lord Justice Clerk’s office alone, in 
relation to both offices, or where another more senior judge is unavailable.  As with the Lord 
President and Lord Justice Clerk, any such senior Inner House judge will continue to draw his or 
her own salary, which is £177, 428.

24. Accordingly the Bill will have no financial consequences, whether on the Scottish 
Administration, local authorities or other bodies, individuals and businesses.

——————————

EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE

25. On 13 June 2006, the Minister for Justice (Cathy Jamieson MSP) made the following 
statement:

“In my view, the provisions of the Senior Judiciary (Vacancies and Incapacity) (Scotland)
Bill would be within the legislative competence of the Scottish Parliament.”

9
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PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 
COMPETENCE

26. On 8 June 2006, the Presiding Officer (Right Honourable George Reid MSP) made the 
following statement:

“In my view, the provisions of the Senior Judiciary (Vacancies and Incapacity) 
(Scotland) Bill would be within the legislative competence of the Scottish Parliament.”

10



This document relates to the Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill (SP Bill 
65) as introduced in the Scottish Parliament on 13 June 2006

SP Bill 65–PM 1 Session 2 (2006)

SENIOR JUDICIARY (VACANCIES AND INCAPACITY) 
(SCOTLAND) BILL

——————————

POLICY MEMORANDUM

INTRODUCTION

1. This document relates to the Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill 
introduced in the Scottish Parliament on 13 June 2006.  It has been prepared by the Scottish 
Executive to satisfy Rule 9.3.3(c) of the Parliament’s Standing Orders.  The contents are entirely 
the responsibility of the Scottish Executive and have not been endorsed by the Parliament.  
Explanatory Notes and other accompanying documents are published separately as SP Bill 65–
EN. 

POLICY OBJECTIVES OF THE BILL

2. This Bill makes proposals that will allow the functions of the two most senior judges to 
be carried out when either, or both, is incapacitated by reason of ill health, or when the office is 
vacant.  These judges are the Lord President of the Court of Session, who also holds the office of 
Lord Justice General, and the Lord Justice Clerk.  The objective of the Bill is ensure that there is 
no disruption to the operation of the courts and in those areas of public administration in which 
the senior judges have responsibilities, owing to the absence of those judges for those reasons.

3. The Lord President is head of the Court of Session.  In addition to functions as the 
presiding judge of the Court, a range of responsibilities of public administration are placed by 
statute on the Lord President alone.  The position is similar when the Lord President carries out 
his role in the criminal rather than the civil courts, namely that of Lord Justice General, the head 
of the High Court of Justiciary. The Lord Justice Clerk is the second most senior judge
(presiding in the Second Division of the Court of Session and with important duties in the 
criminal High Court of Justiciary).  While fewer in number, certain functions are placed on this 
office alone and proposals are included in the Bill to ensure these matters can be dealt with 
during any time when the Lord Justice Clerk is incapacitated or the office is vacant.

4. The Bill proposes a process through which the Lord Justice Clerk and at least four other 
judges of the Inner House may, if they are satisfied of his or her incapacity, declare that the Lord 
President is unable to carry out his or her functions owing to ill health.  This means that a 
majority of the judges of the Inner House, the most senior judges of the Court, must agree.  On 
making this declaration to the First Minister, the Lord Justice Clerk would then be able to carry 
out any function which otherwise could be carried out only by the Lord President.  In the case of 
a vacancy in the office of Lord President, the Lord Justice Clerk can act in his or her stead 
automatically.  The Bill will also provide that during such time as the Lord Justice Clerk is 
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carrying out the functions of the Lord President, the senior judge of the Inner House will carry 
out any function otherwise falling to the Lord Justice Clerk. The situations where the Lord 
Justice Clerk is similarly incapacitated or his office is vacant, where both of the two senior 
offices are vacant, or their holders are incapacitated, and where the senior judge who is replacing 
the office-holder concerned is unavailable are also provided for.  These arrangements will ensure 
that there continues to be an orderly administration of the court system, and that everything that 
needs to be done to meet the expectations of those relying on the system can be done.

CONSULTATION

5. The Bill is being introduced as an emergency measure, in order that it is available to deal 
with the consequences of the ill health of the serving Lord President1.  While this Bill has 
accordingly not been the subject of specific consultation, the principle of giving the Lord Justice 
Clerk authority to carry out the functions of the Lord President during the latter’s temporary 
incapacity, or when the office was vacant, was included in a consultation on proposals for reform 
of aspects of the judicial system in Scotland which the Executive conducted during the period 
from February to May 2006.  A broad range of individuals and organisations were included in 
this consultation which was also the subject of comment in the media.  The consultation paper, 
Strengthening Judicial Independence in a Modern Scotland2, was distributed to all members of 
the Judiciary, and to some 280 bodies across Scottish society.  The distribution included the 
voluntary and faith communities, bodies representative of particular groups, local government 
and a number of public bodies. Of those who responded to this aspect of the consultation, almost 
all were supportive of the proposal.  Those that did not support the proposal did so on the basis 
that a new provision was unnecessary. 

6. The policy objectives can be achieved only by conferring power speedily on other judges.
These powers will be exercised for a limited period, namely while an office is vacant, or during 
the incapacity of an office holder.  This Bill proposes a means of achieving this, and in a way 
that does not interfere with the independence of the judiciary, as the key decision about 
incapacity is left with the senior judges.  The proposals also provide that the functions of the 
Lord President and the Lord Justice Clerk will be carried out by the next most senior judges.  As 
certain of these functions concern more junior judges, this arrangement is considered the 
appropriate approach.  

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT.

7. The Bill has no impact in these areas.

1   First Minister’s Statement to the Scottish Parliament on 1 June 2006: 
2 http://www.scotland.gov.uk/Resource/Doc/90982/0021845.pdf
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Note: (DT) signifies a decision taken at Decision Time. 
 
Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill – Emergency Bill: 
The Minister for Justice (Cathy Jamieson) moved S2M-4536—That the Parliament 
agrees that the Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill be treated 
as an Emergency Bill.  
 
The motion was agreed to. 
 
Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill – Stage 1: The 
Minister for Justice (Cathy Jamieson) moved S2M-4542—That the Parliament 
agrees to the general principles of the Senior Judiciary (Vacancies and Incapacity) 
(Scotland) Bill.  
 
After debate, the motion was agreed to. 
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Scottish Parliament 
Thursday 15 June 2006 

[THE DEPUTY PRESIDING OFFICER opened the 
meeting at 09:15] 

Senior Judiciary (Vacancies and 
Incapacity) (Scotland) Bill 

(Emergency Bill) 

The Deputy Presiding Officer (Trish 
Godman): The first item of business is 
consideration of motion S2M-4536, in the name of 
Cathy Jamieson, that the Senior Judiciary 
(Vacancies and Incapacity) (Scotland) Bill be 
treated as an emergency bill. 

09:15 
The Minister for Justice (Cathy Jamieson): I 

wish to move that the Senior Judiciary (Vacancies 
and Incapacity) (Scotland) Bill be considered 
under the procedure for emergency legislation. I 
will briefly outline why I consider that it is important 
that this short but critical piece of legislation 
should be handled under those exceptional 
procedures.  

The need arises because Scotland’s senior 
judge, the Lord President of the Court of Session, 
has been ill for some time and there is no 
indication of when he will return. Under the 
present law, a number of important functions may 
be carried out by the Lord President alone. His 
extended absence is already causing difficulties 
for the administration of the courts. The second 
most senior judge, the Lord Justice Clerk, has 
asked ministers to take early action to deal with 
this gap in our law. The only way in which we can 
remedy the situation is to legislate to put beyond 
any doubt the fact that the Lord Justice Clerk may 
act in place of the Lord President during the Lord 
President’s incapacity.  

If the Parliament allows the bill to be dealt with 
under the emergency procedures, I will explain the 
background in more detail in the debate that will 
follow. However, for the time being, I think that it is 
important to put on record the fact that we are 
proposing a commonsense set of provisions that 
will deal with the immediate situation before us 
and will ensure that there is no disruption to the 
orderly conduct of business in the courts. I should 
add that the senior judiciary has been consulted 
about the bill, that it is entirely content with what 
ministers are proposing and that it agrees with the 
need for an urgent solution. 

I move, 

That the Parliament agrees that the Senior Judiciary 
(Vacancies and Incapacity) (Scotland) Bill be treated as an 
Emergency Bill. 

Motion agreed to. 
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Senior Judiciary (Vacancies and 
Incapacity) (Scotland) Bill:  

Stage 1 

The Deputy Presiding Officer (Trish 
Godman): The next item of business is a debate 
on motion S2M-4542, in the name of Cathy 
Jamieson, that the general principles of the Senior 
Judiciary (Vacancies and Incapacity) (Scotland) 
Bill be agreed to. 

09:18 
The Minister for Justice (Cathy Jamieson): I 

thank members for allowing the bill to be 
considered under the procedures that enable 
legislation to be passed swiftly. I acknowledge the 
co-operation of the various political parties in the 
chamber.  

The bill is short, but it concerns an important 
measure. The aim of the bill is to ensure that there 
is no disruption to the smooth running of the courts 
or other aspects of public administration when 
either or both of the two most senior judges are 
unable to carry out their duties owing to ill health 
or when one of the posts is vacant. The judges in 
question are the Lord President of the Court of 
Session and the Lord Justice Clerk.  

I do not want to dwell unnecessarily on the 
background, but it might be helpful to remind 
ourselves of the circumstances that the First 
Minister outlined in his statement on 1 June.  

As members will be aware, the Lord President is 
currently unable to carry out his duties, owing to ill 
health. There is no firm date for his return to duty. 
In the meantime, the Lord Justice Clerk is 
presiding over the courts. The uncertainty about 
when the Lord President will return is causing 
some difficulty because, as the law stands, the 
Lord President alone may take certain actions and 
make certain decisions, and the functions of the 
Lord President extend quite widely.  

In addition to matters concerned with the 
operation of the courts, the Lord President has a 
range of important responsibilities in other areas of 
public administration. For example, there is a 
statutory requirement to consult the Lord President 
before a recommendation is made by the First 
Minister for the appointment of a sheriff, and it is 
the Lord President who appoints the members of 
the tribunal that investigates questions about the 
fitness of part-time sheriffs. Acting with the Lord 
Justice Clerk, the Lord President also has 
important functions relating to the investigation of 
misconduct by full-time sheriffs.  

It is also a traditional role of the Lord President 
to recommend persons for appointment as 
Queen’s counsel. The Lord President alone has 

responsibility for appointing people to a range of 
tribunals, and he or she is also the rule-making 
authority for a number of tribunals and bodies. As 
there is no mechanism for such functions to be 
carried out other than by the Lord President, his or 
her absence for any length of time has the 
potential to be disruptive. I am sure that members 
agree that such disruption is not acceptable to 
those who use our tribunal systems, for example, 
or who otherwise rely on the Lord President 
fulfilling the functions that are placed on his judicial 
office. The measures in the bill offer a 
straightforward, commonsense way of filling the 
gap in our law. 

I assure members that, in preparing the bill, we 
have fully respected the independence of the 
judiciary. We are committed to that fundamental 
constitutional principle, and the measures that we 
propose have the support of the Lord Justice Clerk 
and other senior judges. Equally, and for 
completeness, I should say that our proposals do 
not affect the First Minister’s power under the 
Scotland Act 1998 to set up an independent, 
judicially led tribunal to investigate any question of 
fitness for office; nor do they affect the important 
role that the Parliament has when the report of 
such a tribunal is laid before it. 

As I said, the proposals in the bill are 
straightforward. Two basic situations are covered: 
vacancy, and incapacity owing to ill health. 
Although the pressing need is to deal with the 
present and most unfortunate incapacity of the 
current Lord President, Lord Hamilton, the bill 
includes provisions to deal both with the incapacity 
of the Lord President and the Lord Justice Clerk 
and with those offices being vacant. That will 
ensure that the bill’s effectiveness will not be 
undermined by unforeseen circumstances. 

I will outline some of the basic principles of the 
bill; there will be an opportunity to consider points 
of detail later today. The basis of the provisions is 
that, when the Lord President is incapacitated or 
the office is vacant, the Lord Justice Clerk, who is 
the second most senior judge, will carry out the 
Lord President’s functions. It is important to note 
that the Lord Justice Clerk will not become the 
Lord President, but he or she will have the legal 
authority to carry out functions that fall to the Lord 
President under the law. While the Lord Justice 
Clerk is doing that, the functions of the office of the 
Lord Justice Clerk will be carried out by the senior 
inner house judge.  

When the offices of Lord President and Lord 
Justice Clerk are both vacant, or when both are 
incapacitated due to illness—if such an 
unfortunate situation arose—the structure of our 
proposals will ensure that their functions can be 
carried out by the senior and second most senior 
inner house judges respectively. 
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I turn to the circumstances that would trigger the 
provisions. We do not consider it necessary to 
make provision for any special procedure in the 
case of a vacancy. A vacancy in one of the judicial 
offices arises when something definite occurs. The 
office holder might give notice of an intention to 
resign from a given date. Indeed, that is what 
happened when Lord Cullen retired—he gave 
notice that he would retire from office on 25 
November 2005. Had the provisions in the bill 
been in force at that time, they would have been 
triggered when the vacancy arose. On 26 
November, the Lord Justice Clerk would have had 
the power to carry on the functions of the Lord 
President until the new Lord President took up 
office. 

A person’s inability to carry out the duties of 
office owing to ill health is, of course, a different 
matter. It is here that we have been most careful 
to avoid anything that might be considered 
interference with the independence of the 
judiciary. The bill therefore provides that incapacity 
will be determined by the most senior judges—that 
is, the judges of the inner house. At least five of 
them must be satisfied that there is incapacity and 
must sign a declaration to that effect. The Lord 
Justice Clerk must be among those who sign the 
declaration. When the judges’ declaration is 
received by the First Minister, the powers to act 
under the bill will take effect. 

The end of the process will be triggered in a 
similar way. Five judges need to be satisfied that 
the incapacity has come to an end. They need not 
be the same five judges who signed the initial 
declaration, although, again, their number must 
include the Lord Justice Clerk. That approach 
means that the serious step of certification is 
carried out by our most senior judges, in whom we 
have the utmost confidence. Members will wish to 
know that the proposed approach to certification 
has the senior judges’ support. 

I should also say that although we have not 
consulted on the provisions in the bill, we 
consulted on the underlying principle in our wider 
consultation on reforms to the judicial system. 
Respondents to that consultation broadly 
supported a provision that would allow the Lord 
Justice Clerk to undertake the Lord President’s 
functions during temporary incapacity and at any 
time when the office was vacant. I am therefore 
confident that I present to Parliament proposals 
that those who have dealings with our judicial 
system will welcome. 

We would do our citizens a significant disservice 
if, during times of illness or vacancy, there were no 
way to perform the functions that have—rightly—
been entrusted to our most senior judges. We 
need to fill the gap in the law without delay. I 
therefore hope that members will agree that the 

bill offers a simple and effective remedy that fully 
respects the independence of those whom it 
concerns. I commend the bill to Parliament. 

I move, 
That the Parliament agrees to the general principles of 

the Senior Judiciary (Vacancies and Incapacity) (Scotland) 
Bill. 

09:25 
Mr Kenny MacAskill (Lothians) (SNP): I thank 

the minister for her eloquent explanation of the bill. 
The Scottish National Party fully supports the 
action that the Executive has taken. Some things 
in life and in legislation cannot be foreseen; they 
simply happen. Some situations could be 
surmised, but if that were always done, we would 
legislate daily for issues that might never arise and 
the Parliament would be unable to get on with its 
day-to-day business. 

The situation is rather unfortunate. Perhaps we 
have simply been fortunate in the past. Given the 
history of the office of Lord President and the 
actions of some of their lordships in years gone 
by, perhaps it is simply by the grace of God that 
such a situation has not arisen before. However, it 
has now arisen, which is unfortunate for Lord 
Hamilton and his family and for the administration 
of justice, and we require to address it. 

Legislation is needed expeditiously, so we fully 
support the Executive’s action to take the 
appropriate steps. The consultation that would 
normally happen on a bill could not take place, but 
full consultation has taken place and no 
suggestion is made that any political party or, 
more appropriately, anybody who is on or involved 
in the judicial bench feels aggrieved or has had no 
opportunity to participate. 

As I said, speed is of the essence. The 
circumstances have arisen and it is important to 
keep the show on the road. To an extent, we have 
had a similar experience in our day-to-day lives in 
the Parliament with the beam incident and the 
problems that arose from that. It is essential that 
the administration of justice continues, just as the 
administration of the Parliament and the 
functioning of the legislature continued because 
expeditious action was taken. In the 
circumstances, we are more than happy fully to 
support the Executive’s action and the bill. 

09:28 
Margaret Mitchell (Central Scotland) (Con): 

The offices of the Lord President and the Lord 
Justice Clerk are the two most senior in Scotland. 
The Lord President is the head of the Court of 
Session—Scotland’s superior civil court—and the 
Lord Justice Clerk is the next most senior judge. 
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Those two judges plus 32 senior colleagues make 
up the Court of Session. Judges in the Court of 
Session are also judges in the High Court of 
Justiciary—the superior criminal court—whose 
head is the Lord Justice General, an office that is 
held by the Lord President. The Lord Justice Clerk 
is the next most senior judge in the High Court. 

It is clear that those two offices are hugely 
important to our justice system and to the efficient 
running of our most senior criminal and civil 
courts. Crucially, the judicial business that is 
undertaken in those courts depends on the ability 
of the powers and duties that are attached to 
those offices to continue to be exercised in 
unforeseen circumstances. 

The bill is necessary because of how current 
legislation stands and the current Lord President’s 
unexpected incapacity. Under current legislation, 
provision is made for the Lord President’s 
depute—the Lord Justice Clerk—to fill any 
vacancy temporarily and to carry out some of the 
Lord President’s duties, but no provision is made 
for the Lord Justice Clerk to carry out the Lord 
President’s statutory duties. It is therefore not only 
eminently sensible but essential for the Parliament 
to address the situation through the emergency 
legislation. 

In effect, the bill does four things. First, it 
provides a catch-all provision that will ensure that, 
if the Lord President becomes incapacitated or if a 
vacancy arises, all the various statutory powers 
and duties that are attached to the office of Lord 
President are transferred to the Lord Justice Clerk 
temporarily, together with existing powers that are 
automatically conferred on him, until the vacancy 
is filled by a permanent appointment or the Lord 
President is deemed by a majority of his fellow 
judges in the inner house of the Court of Session 
no longer to be incapacitated. 

A further provision puts in place a mechanism to 
empower senior judges to take action when the 
need arises by issuing a declaration as a result of 
at least five judges of the inner house of the Court 
of Session, including the Lord Justice Clerk, 
deciding that the office of the Lord President is 
vacant, or that the office holder is incapacitated or 
is no longer incapacitated. That declaration is to 
be intimated to the First Minister, who in turn 
passes it to the Scottish Parliament’s Presiding 
Officer. The bill also makes provision to deal with 
the domino effect created by the office either of 
the Lord President or of the Lord Justice Clerk 
becoming vacant, or the respective office holders 
being incapacitated. 

Crucially, the bill maintains the independence of 
the judiciary, which is a vital cornerstone of the 
justice system, by empowering judges in the 
circumstances outlined to take action free from 
ministerial interference. The Scottish Conservative 

party therefore has no hesitation in supporting the 
general principles of the bill. 

09:31 
Jeremy Purvis (Tweeddale, Ettrick and 

Lauderdale) (LD): The Lord President’s extended 
illness is a source of regret. As Kenny MacAskill 
said, we are in the fortuitous position that, since 
the creation of the office of Lord President, which, 
as is stated in the consultation paper 
“Strengthening Judicial Independence in a Modern 
Scotland”, dates from  
“the institution of the College of Justice in 1532”,  

we have not needed legislation on the post either 
in the old Scots Parliament or since, but we do 
now. 

The consultation document rightly states that the 
role of the Lord President 
“is largely undefined in statute.” 

It also states that 
“We do not consider this an entirely appropriate 
arrangement for a devolved Scotland, or one that gives the 
judiciary a fully effective structure within which to 
modernise and develop itself in the interests of those it 
serves.” 

The document states that there is an intention to 
confer 
“on the Lord President in statute certain powers and 
responsibilities.” 

In that context, if there is extended incapacity 
because of ill health, it is right that the Parliament 
responds to requests from the judiciary when there 
is clearly a need for action. 

The First Minister made a good statement that 
outlined some of the difficulties that we face in 
relation to the smooth operation of our justice 
system. The Minister for Justice outlined those 
again today. The Lord President carries out 
important functions, so it is important that we have 
a response to either an extended inability to carry 
them out due to ill health or a vacant position. 

The bill is measured and is a good response. I 
welcome the fact that it limits the definitions and 
retains the independence of the judiciary. One 
could question why such legislation has not been 
needed before. The Executive had, of course, 
asked that question when consulting on the 
proposals that were set out in the consultation 
document. It seems slightly ironic that we probably 
cannot proceed with the consultation process on 
reforming the position of the Lord President 
because the Lord President is unable to respond 
to the consultation. 

The bill may benefit from a sunset clause or a 
statement of intent from the Executive on its 
intentions in bringing forward legislative proposals 
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in the wider context of the role and position of the 
Lord President. It would be helpful for the 
Parliament to get clarity from the minister with 
regard to whether the provisions in the bill will be 
extant when that further legislation is brought 
forward, or whether they will fall and be subsumed 
into wider legislation. That said, the Liberal 
Democrats will support the general principles of 
the bill today. 

09:34 
Gordon Jackson (Glasgow Govan) (Lab): I 

suppose that I should begin with a declaration of 
interest. I am—some people will be surprised to 
learn this—a practising member of the Faculty of 
Advocates. That makes me technically eligible for 
the office of Lord President—I have to say that we 
do not get much more technical than that. 

I have one problem in speaking in the debate: 
there is little to say. This unanimity is fabulous. I 
was, however, attracted to a comment that was 
made in both the policy memorandum and the 
minister’s speech that the bill is in no way an 
attack on judicial independence. I liked that, 
particularly given the present climate, as anything 
that emphasises judicial independence is to be 
welcomed. If I am honest, I suppose that that is 
because most people in the legal profession are a 
wee bitty worried about the whole subject. I do not 
think for one minute that the Executive operates in 
bad faith. I know that Cathy Jamieson, Hugh 
Henry and, indeed, the Lord Advocate, value the 
principle of judicial independence. I am not hinting 
otherwise. 

I do not agree with all the comments that were 
made recently by, for example—to name no 
names—retired judges. Their attack on the judicial 
appointments system is not well founded. We 
need to bear in mind the fact that, in the past, 
Colin Boyd could have appointed anyone, 
including himself, if the mood had taken him—
[Interruption.] He says that that would not be a bad 
thing. 

Having a more open system is hardly a ground 
for criticism. The problem is that, although no one 
would seek to undermine judicial independence, 
that can happen in society in an almost 
incremental way, particularly if there is the sort of 
press pressure that operates here. Last week—or 
this week—one newspaper ran a front page that 
had a picture of eight judges on it. Basically, the 
paper was calling for the judges to be sacked 
because each of them had passed a sentence 
with which the newspaper disagreed. At least one 
of the judges—again, I name no names, but he will 
know who I am referring to—could hardly be 
described as soft by any standards whatsoever. 
He would be insulted by the very suggestion. 

On reading the article, I found not the slightest 
indication that the writer had in front of him a full, 
detailed and balanced view of why the judges did 
what they did. However, the effect of the piece 
was to undermine public confidence in the 
judiciary. That is why I keep saying that I am glad 
that Cathy Jamieson emphasised that we will 
never do that. 

Stewart Stevenson (Banff and Buchan) 
(SNP): I welcome the fact that Gordon Jackson is 
contributing to the debate. Given his experience, I 
ask him to comment on one of the bill’s provisions. 
The Lord Justice Clerk has to sign both the 
declaration of incapacity—which is fine—and the 
lifting of the declaration. The provision gives the 
Lord Justice Clerk a veto: he can say, “The Lord 
President remains incapacitated until such time as 
I say otherwise.” Is that a proper provision, given 
that he could be the person who succeeds to the 
office on the Lord President demitting it? 

Gordon Jackson: I think that we will leave that 
one to the minister. As always, Stewart Stevenson 
has thought of something that never occurred to 
me. I suppose that he is saying that, once the Lord 
Justice Clerk gets in, we might never get him back 
out again. I am not quite sure about that; I am sure 
that it would not happen. 

In talking about judicial independence, I am not 
suggesting that judges should be put on a 
pedestal and given undue reverence. By way of 
balance, I should say that I have spent most of my 
adult life trying to knock judges off their pedestal.  

Someone one said—it was a judge who said it—
that judges are like chimpanzees: the higher they 
climb, the more you see of their less attractive 
features. Of course, some judges are better than 
others. However, it is vitally important that, even 
though judges get it wrong from time to time, we 
maintain a respect for the office and not just the 
people. Unless we do that, the whole of society 
will be the poorer.  

Phil Gallie (South of Scotland) (Con): Will the 
member take an intervention? 

Gordon Jackson: I am sorry, but I am almost 
finished. 

Phil Gallie: It is on that point. 

Gordon Jackson: All right. 

Phil Gallie: I acknowledge much of what 
Gordon Jackson says about the independence of 
the judiciary. However, for the justice system to 
work, the overall perception of the public is all 
important. Where there is a growing perception of 
dissatisfaction, would he care to comment on 
whether the problems that are facing judges have 
been made by this and other Parliaments?  
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Gordon Jackson: The system is good; it is just 
that a balance needs to be struck. Of course, we 
need to have public confidence in the judiciary, but 
if newspapers undermine that confidence in a way 
that is blatantly not always honest and fair, it is 
difficult to strike that balance. [Interruption.]  

I worry about the way in which judges are 
serviced, in a manner of speaking. It is obvious 
that a modern judiciary needs proper levels of 
staffing. I know that others, including the dean of 
the Faculty of Advocates, have said that the 
judiciary should have the structure of an 
independent service; it should not be part of the 
normal civil service structure. I make a declaration 
on the point: I have a great deal of sympathy for 
that viewpoint. 

The whole structure has three branches: the 
Executive, the legislature and the judiciary. That 
separation is important. The Parliament’s staff are 
separate from the Executive civil servants. Every 
parliamentarian thinks that that is a good thing and 
would object if the situation changed. We should 
perhaps apply the same consideration to the 
judiciary. If the new judicial system needs staff, we 
should think about how they can be provided in a 
way that maintains that independence. That is just 
a wee thought. [Interruption.] 

I support Cathy Jamieson’s declaration about 
the independence of the judiciary. I echo what she 
said, but I suggest that we need to ensure that that 
independence is properly maintained. 

The Deputy Presiding Officer: I remind 
members that mobile phones must be switched off 
and not just kept on silent. Someone’s phone is 
interfering with the sound system. 

09:40 
Lord James Douglas-Hamilton (Lothians) 

(Con): I strongly support everything that Gordon 
Jackson has just said. 

I declare an interest as a non-practising QC. 
Indeed, I became an advocate a few months after 
Arthur Hamilton, who is now Lord President of the 
Court of Session. On what is in some ways a sad 
day, it is right that we should wish Lord Hamilton, 
who has always been known for his 
conscientiousness and dedication, a full and 
speedy recovery. 

As the minister said, the bill will fill a gap in the 
law. It will provide a necessary safeguard to make 
certain that, in the best public interest, the courts 
have the highest standards. It is therefore also 
right that we should wish the Lord Justice Clerk, 
Lord Gill, and his colleagues every success in the 
challenges that lie ahead. When I was a law 
student at the University of Edinburgh, Lord Gill 

was a teacher of law there. His enormous ability 
was, and remains, well known. 

Those of us who have been or are Scottish 
lawyers are very proud of Scotland’s legal system. 
As both the minister and Gordon Jackson have 
confirmed, we are also proud of the independence 
of the judiciary. 

This will not be the first time that we have 
supported emergency legislation in the public 
interest when issues have needed to be 
addressed, and we are glad to do so again today. 

The Deputy Presiding Officer: I call Maureen 
Macmillan to be followed by Colin Jackson. 

09:42 
Maureen Macmillan (Highlands and Islands) 

(Lab): As others have done, I wish the Lord 
President well and a speedy recovery. The Lord 
President represents the majesty of the law in 
Scotland. He is the spokesperson for the judiciary. 
His role in appointing judges and members of 
tribunals and in approving the rules of certain 
bodies guarantees the independence from the 
Government of those individuals and bodies. 

In past times, of course, the Lord President was 
the Government. One thinks of Lord Stair and 
Forbes of Culloden. The latter’s residence was 
situated quite close to where I live now. Forbes of 
Culloden was such a good friend of the 
Government that he was given the Ferintosh 
concession, whereby he was allowed to distil 
whisky on his land without paying duty on it. That 
ruined the whisky trade for all other distillers in 
Scotland, but Burns was very fond of Ferintosh 
whisky and celebrated it in his poetry. 

Although the Lord President was in past times a 
very powerful person in the Government, I doubt 
that many people on the number 33 bus, or any 
other bus—apart from those who come up from 
the new town to Parliament House—have any idea 
of who the Lord President is or what he does. 
However, without that office, civic Scotland would 
be a very different beast. 

What surprises me as a layperson is that, given 
the Lord President’s importance and the fact that 
the office has existed since the 16th century, we do 
not have structures already in place to deal with 
the incapacity of the Lord President. In gentler 
times, things could be managed in an ad hoc way, 
but that is not possible today. 

I welcome the bill. I am sorry that the Lord 
President’s illness has caused it. It would have 
been better if the bill had been introduced when 
there was no pressing need for it, but we need to 
act now. 
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The bill will provide a seamless chain of 
command and has been approved by their 
lordships. It will put into the hands of the inner 
house judges the responsibility of declaring the 
Lord President’s incapacity and the power to 
restore him to office. That is as it should be. I 
support the bill. 

The Deputy Presiding Officer: It is clearly too 
early in the morning for me. I now call Colin Fox. 

09:44 
Colin Fox (Lothians) (SSP): Presiding Officer, 

you must have confused me with another sprinter. 
I apologise to the Minister for Justice for missing 

her opening remarks in the debate—I was taking 
my kids to school—but I am grateful to the 
Scottish Executive, the Minister for Justice and the 
First Minister for their contact with the party 
leaders. We have been kept informed of 
developments and plans at each stage of this 
unprecedented situation, which has arisen through 
the unforeseen illness of Lord Hamilton—or, as 
Lord James calls him, Arthur. 

Today’s proceedings seem to me remarkable in 
many ways, perhaps none more so than the fact 
that Parliament is capable of having debates on 
stages 1, 2 and 3 of a bill on the same day. That 
shows what can be done when the Parliament 
really applies itself with haste, a sense of 
necessity and across-the-board agreement. 

Other members have declared a personal 
interest, so I confess that, having spent the past 
three weeks in the Court of Session, I almost felt 
like applying for the Lord President’s job myself. 
Perhaps a workers’ judge on a worker’s wage is a 
slogan that has some attraction. Perhaps the court 
is a place in which working people actually get 
justice. However, I will move on to the substance 
of the bill. 

On the incapacity of the Lord President, it is 
hard to believe that a situation such as this has 
never arisen since 1532. The need for a bill in 
Parliament when one person gets ill surely throws 
into sharp relief the need to modernise the system 
of judicial appointments and structures that we 
have. I am sure that the whole procedure looks 
archaic indeed to outsiders. 

I am grateful for the papers that the Executive 
and the Scottish Parliament information centre 
have provided on the bill. On examination, it 
appears to be perfectly logical. I admit that that is 
not always a good guide when dealing with the law 
or the workings of the judiciary, but it seems to me 
that the plan for the Lord Justice Clerk to step up 
when the Lord President is incapacitated and for 
the other eight judges of the inner house to take 
on their responsibilities likewise has clear logic 
behind it. 

Heaven forbid that all 10 judges of the inner 
house should be struck down. We must keep them 
out of the same building, off the same bus and 
away from the same function, to be on the safe 
side; otherwise, we will be looking at a root-and-
branch, modernising overhaul of the system, 
which I suspect would take longer than a day in 
the Parliament. 

I am assured and reassured that the procedure 
of informing Parliament through the five inner 
house judges and the Lord Justice Clerk making a 
declaration to the First Minister and the Presiding 
Officer is sufficient to ensure that there is close 
contact between the judiciary and the Parliament. 
There are clearly important issues around the 
judiciary’s independence from the Executive, but I 
believe that the bill continues to safeguard its 
position. In keeping with the atmosphere of 
unanimity, the minister will be glad to hear that the 
Scottish Socialist Party supports the bill. 

09:47 
Pauline McNeill (Glasgow Kelvin) (Lab): I 

support the Senior Judiciary (Vacancies and 
Incapacity) (Scotland) Bill and I, too, extend my 
best wishes to Lord Hamilton. I thank Lord Gill for 
the work that he has done in carrying out Lord 
Hamilton’s work in the meantime. 

It is always welcome to have consensus break 
out in the chamber, particularly as consensus is 
important for a bill of this nature. I do not know 
whether many members can think back to the only 
other piece of emergency legislation with which 
the Parliament has dealt. I know that Hugh Henry 
knows the answer because I was at a quiz night 
with him when the question came up. I honestly 
struggled to remember the name of the bill. I will 
take an intervention from anyone who can 
remember it, but not from Hugh Henry. 

I believe that we have had a healthy relationship 
with the judiciary over the years of the 
Parliament’s existence. As Gordon Jackson said, 
this is a timely opportunity to set the record 
straight on how the Parliament views the 
independence of the judiciary. Cathy Jamieson 
was right to lay out clearly that we are committed 
to the independence of the judiciary and that we 
always have been. However, that is not to say that 
politicians do not have a view on the importance of 
the Judicial Appointments Board for Scotland. At 
some time, that subject must be brought to the 
chamber for parliamentary scrutiny because it is 
one of the few areas on which there has been no 
ministerial statement of any kind—I look forward to 
that. 

The Judicial Appointments Board for Scotland is 
important to the work of the Parliament because it 
allows us to scrutinise what has been happening 
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in the appointment of judges in the past few 
hundred years. Most of us want to see more 
women and more people from other types of 
background on the bench. The hope is that a 
procedure will bring that about, but that must be 
tested at some point in the future. 

Margaret Mitchell ably set out the four main 
areas in the bill, but as this is stage 1, it is 
legitimate to ask particular questions. I want to be 
clear about the process for the five judges who will 
sign the declaration. Who will trigger the process? 
Will it matter which five judges of the inner house 
contingent sign the declaration? Are we expecting 
judges to set out their own procedure for 
determining what incapacity is? How long can 
incapacity go on for? Is there a trigger point? If the 
five judges are also to determine when a judge is 
no longer incapacitated, what processes do we 
expect them to undergo to make that 
determination? In other walks of life, we would 
expect there to be some medical or expert advice 
on that, and I cannot think why judges should be 
any different. I am not saying that that is for us to 
set out, but I want to be certain that, when we 
agree to the bill today, we have a clear 
understanding of what will happen next. 

I welcome the debate and support the bill. 

09:50 
Mike Pringle (Edinburgh South) (LD): The 

situation is unprecedented. I, too, pass on our best 
wishes to Lord Hamilton and hope for his speedy 
recovery. Kenny MacAskill and others mentioned 
the ancient post of Lord President. It is 474 years 
old and, like other members, I am somewhat 
surprised that we have not faced such a situation 
before. Perhaps that says something for the diet in 
our modern age, for which we all perhaps suffer 
more. Sadly, one of my bed-and-breakfast guests 
collapsed this morning, which is why I was late. 

My colleague Jeremy Purvis referred to the 
consultation, “Strengthening Judicial 
Independence in a Modern Scotland”. It seems 
somewhat surprising that the Executive has been 
considering the problem. Perhaps the point that 
Stewart Stevenson made about whether the Lord 
Justice Clerk should be the person who signs the 
Lord President off and on again can be taken up 
during the consultation. 

Gordon Jackson—we can all see why he is a 
QC—said that the bill is not an attack on judicial 
independence, and I agree. It is vital that the 
judiciary be entirely independent from us. 

Colin Fox started well by being called Colin 
Jackson. Perhaps he has been jumping hurdles in 
the Court of Session. He did not mention the New 
Club as one of the places we should prevent the 
inner house judges from all being in at once. 
Perhaps he could add that to the list. 

Pauline McNeill is entirely right. She asked the 
questions that others might be thinking about, and 
it is important that we get the answers to them. 

I support the bill entirely. This occasion must be 
almost unique in that everybody in the Parliament 
is united. Perhaps we will see more such unity in 
future. 

09:53 
Bill Aitken (Glasgow) (Con): There is little to 

divide us on the issue, but it is perhaps worth 
while recording that, technically speaking, the 
difficulties did not start in the 16th century. My 
understanding is that the positions of Lord 
President and Lord Justice General have been 
held by the one person only since 1830. However, 
the problem is unprecedented, although my 
historical research indicates that, in the 1950s, the 
then Lord President, Lord Cooper, suffered a 
stroke, which was obviously tragic for him but, as 
he had the capacity to resign, no difficulties 
occurred. 

We can all have 20:20 vision in hindsight, but it 
is a pity that the drafters of the Court of Session 
Act 1988 did not simply add, after the words “Lord 
President”, “whom failing, the Lord Justice Clerk”, 
which would have left us without any problems. I 
am no longer required to be a student of actuarial 
science, but it seems to me that any 
circumstances in which the Lord President and the 
Lord Justice Clerk were simultaneously out of the 
frame would be unusual. To some extent, the bill 
seems to take a belt-and-braces approach. 
However, accidents happen, as we know. 

Many of the Lord President’s functions are non-
urgent and the present situation has not caused 
any difficulties so far. However, it is worth 
recording that, in his capacity as Lord President, 
Lord Hamilton was responsible for the initiation 
and preparation of all subordinate legislation by 
the Court of Session in the form of acts of 
sederunt. It is not too far fetched to suggest that 
there might have been a difficulty sooner or later—
knowing our luck, probably sooner—if we had not 
acted. 

I flag up the fact that the Constitutional Reform 
Act 2005, which is United Kingdom legislation, 
refers to consultations involving the Lord President 
and the Lord Chief Justice of England. The 
minister knows about that issue, as I have already 
mentioned it to her officials. She should ensure 
that her officials speak to somebody down south to 
obviate any problems that might arise in that 
respect. 

There is not a lot to be said about the bill. We 
are greatly encouraged by the minister’s 
commitment to judicial independence, which, as 
members have said, is one of the cornerstones of 
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Scots law. The day when that is interfered with 
would be a sad one. The minister can rest assured 
that if there is any departure from that principle, 
we will not be slow in highlighting the difficulties 
that might arise. We will defend the principle 
robustly, but we will not delay the passage of the 
bill in any way. 

09:56 
Mr MacAskill: The debate has been 

consensual, which shows that members realise 
the importance of having an independent judiciary. 
We may disagree on aspects of our society or on 
how we operate our economy, but we accept that 
the independence of the judiciary transcends party 
politics. Bill Aitken and Gordon Jackson made 
significant comments on that. The minister has 
clearly made certain that that independence will 
not be altered, as her speech, on which Gordon 
Jackson commented, and the bill show. We will 
have on-going debates in the Parliament about 
more specific matters, but the bill does not 
impinge on those issues. 

I was struck by Gordon Jackson’s comment 
about the requirement for the civil servants who 
deal with the judiciary to be independent. His 
comment about the Parliament’s situation was 
apposite. We would be appalled if our 
parliamentary staff were simply an adjunct to the 
civil service in Victoria Quay. I recall meeting one 
of the founding fathers of the Republic of Estonia 
and asking what advice he could give Scotland. 
He said that we should get control of our civil 
service because, if the civil service in the former 
Soviet republic of Estonia had not been prepared 
to stand independently, Estonia would now be part 
of the Russian Federation. An independent civil 
service is important for any body or country. 
Gordon Jackson’s comments about the civil 
service for the judiciary are important—it should 
be given the flexibility to look after what we all 
acknowledge is a body that must be separate from 
and above politics. 

We commend the Executive for moving swiftly 
on the issue since the First Minister addressed the 
matter in a statement to the Parliament. The 
unforeseen circumstance that we are in is to be 
regretted, most of all by Lord Hamilton, who was 
promoted to an office to which he had doubtless 
aspired for some time but in which he has 
regrettably been unable to serve in recent times. I 
hope that he will be able to return to his office, but 
we must ensure that the administration of justice 
continues. The Executive is correct to use the 
opportunity that the bill provides to cover a few 
other circumstances that may occur. As I said 
earlier, we cannot legislate for all unforeseen 
circumstances, but when some arise, it is 
appropriate to take cognisance of other 

circumstances that may occur. We give our full 
support to the Executive on the bill. 

09:59 
Cathy Jamieson: I thank members for taking 

part in what has been a useful and consensual 
debate. I hope that the fact that we have tried to 
be open and transparent and have kept party 
leaders up to date with the process—as Colin Fox 
and others have mentioned—has helped. We 
have given members the information that has 
enabled them to support the general principles of 
the bill. It is heartening to hear so many good 
wishes from members—I am sure that they will be 
passed on to Lord Hamilton. I intend in no way to 
compromise the independence of Lord Gill and the 
senior judges who have acted in the meantime by 
saying that Parliament acknowledges the 
additional responsibilities that they have taken on. 

I will pick up on a couple of points that have 
been made during the debate. Stewart Stevenson, 
Mike Pringle and others referred to the possibility 
of someone having a veto and asked whether it 
would be correct for the same person to be 
involved in declaring incapacity and signing things 
off at the end of the process.  

Pauline McNeill mentioned processes and 
procedures, which we have considered. It would 
be wrong to set out a process or procedure in the 
bill. We have tried to ensure that we introduce 
legislation that, in essence, gives the senior 
judiciary the responsibility and power to take 
action. We have to trust that it will be able to do 
that in a common sense way. I cannot imagine a 
set of circumstances in which senior judges would 
take decisions that were not evidence based or 
would not consider a range of options before 
coming to a conclusion. 

Pauline McNeill: I agree whole-heartedly that 
the bill should not determine the process. The 
minister is correct to say that we should trust the 
judiciary. I just want to clarify whether the judiciary 
will agree a process. It would concern me if there 
was no process at all. Will the minister confirm that 
the judiciary will determine its own process and we 
will know that it exists? 

Cathy Jamieson: Yes. Pauline McNeill makes a 
valid point. Of course there needs to be a process. 
The point that I was making is that by not setting it 
out in the bill we are, in essence, asking the 
judiciary to take charge of the process and ensure 
that it is appropriate. 

On the possibility of a veto, we considered what 
would happen if the judges took a decision that the 
Lord President did not agree with. If that situation 
arose, it would be open to the Lord President to 
seek a judicial review of the position. 
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Stewart Stevenson: I apologise for bringing this 
up, but I think that it is better to do so now than 
later. I want to raise a related point about the 
drafting of the bill. The bill provides for a situation 
in which both the Lord President and the Lord 
Justice Clerk are simultaneously incapacitated. 
Under section 1(3)(a), the Lord President is not 
considered to be incapacitated until the 
declaration of incapacity has been made by five 
judges, which has to include the Lord Justice 
Clerk, except when he is incapacitated. In the 
event of the Lord Justice Clerk being 
incapacitated, there is a matching requirement, in 
that his incapacitation can be determined only 
when the Lord President has signed the 
declaration. If both are incapacitated, it does not 
immediately seem possible to have either 
declaration signed, because each depends on the 
remaining capacity of the other. Is the minister 
entirely satisfied that in providing that apparently 
sensible interlock, she has not created a situation 
of recursion, the definition of which for us in 
computers was, “see recursion”? 

Cathy Jamieson: We are attempting to take a 
belt-and-braces approach, as Bill Aitken described 
it. I hope that we will not find ourselves in a 
situation in which both the Lord President and the 
Lord Justice Clerk are incapacitated as Stewart 
Stevenson described, but I will reflect on that 
between the end of stage 1 and stage 2 to ensure 
that we have the drafting correct. 

I am aware that there has perhaps been concern 
about whether we have the drafting right in relation 
to who the most senior judge to follow on from the 
Lord Justice Clerk would be. In the present 
circumstances, we do not have two senior judges 
who were appointed on the same day at the same 
time, so there would be logical succession. I offer 
Stewart Stevenson reassurance on that point, 
because I know that he is interested in it. I will 
certainly reflect on the drafting. 

Mr Jim Wallace (Orkney) (LD): The minister 
and others have talked about taking a belt-and-
braces approach. I perfectly understand why such 
an approach should be taken and endorse it. 
However, the bill is very specific—it says that “at 
least 5 judges” must reach an agreement. Given 
that one of the judges is incapacitated, five judges 
would clearly constitute a majority, but it is clear 
that the size of the inner house could be increased 
by order so that five judges might not be a 
majority. Can that matter be addressed when the 
wider legislation comes forward in due course? 

Cathy Jamieson: Jim Wallace has raised a 
valid and important point. We picked the number 
five so that a majority would be required. The 
judiciary having to decide that the Lord President 
is not in a position to act is a serious matter and it 
is right and proper that a majority should be 

required to agree to a decision. However, we will 
reflect on the wider point about the number of 
judges in the inner house in any future legislation. 

I trust that the Presiding Officer does not require 
me to speak until general question time. I am 
relieved to see her shaking her head. I do not want 
to prolong the debate unnecessarily. 

Again, I thank all members for their contributions 
to the debate, in which all parties have had an 
opportunity to restate the importance of the 
independence of the judiciary. I do not want to 
dwell on the matter, but it is important to reflect 
that principle in the bill—it has certainly been 
reflected in what I and other members have said 
this morning. The independence of the judiciary is 
fundamental to the process. We want to ensure 
that we can take effective action to keep the show 
on the road—I think that that phrase has been 
used—without interfering with the correct 
separation of the judiciary’s work from that of the 
Executive and the Parliament. 

I expect that there will be amendments to 
consider later in the day but, in the meantime, I 
simply thank members for their support and co-
operation and trust that we will be able to get 
through the business in good time this afternoon. 

The Deputy Presiding Officer: The question is, 
that motion S2M-4542, in the name of Cathy 
Jamieson, on the general principles of the Senior 
Judiciary (Vacancies and Incapacity) (Scotland) 
Bill, be agreed to. 

Motion agreed to. 
That the Parliament agrees to the general principles of 

the Senior Judiciary (Vacancies and Incapacity) (Scotland) 
Bill.  

10:07 
Meeting suspended. 
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Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill 
 

Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 5 Long Title 
  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 1 

Stewart Stevenson 
 

1 In section 1, page 1, line 19, after <if> insert— 

<(i)> 

Stewart Stevenson 
 

2 In section 1, page 1, line 20, leave out <5 judges of the Inner House> and insert <half of the 
judges of the Inner House then serving> 

Stewart Stevenson 
 

3 In section 1, page 1, line 21, leave out <is incapacitated> and insert <has been incapacitated for a 
period of at least 35 days> 

Stewart Stevenson 
 

4 In section 1, page 1, line 21, at end insert— 

<(ii) a copy of that declaration has been sent to each serving judge of the Inner 
House who did not sign the declaration; and 

(iii) no declaration of dissent from that declaration in writing signed by at least 
2 judges of the Inner House has been received by the First Minister within 
2 days of sub-paragraph (ii) being complied with;> 

Stewart Stevenson 
 

5 In section 1, page 1, line 22, after <until> insert— 

<(i)> 

Stewart Stevenson 
 

6 In section 1, page 1, line 23, leave out <5 judges of the Inner House> and insert <half of the 
judges of the Inner House then serving> 
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Stewart Stevenson 
 

7 In section 1, page 1, line 25, at end insert— 

<(ii) a copy of that declaration has been sent to each serving judge of the Inner 
House who did not sign the declaration; and 

(iii) a period of two days has elapsed since sub-paragraph (ii) was complied 
with without a declaration of dissent from that declaration, in writing and 
signed by at least 2 judges of the Inner House, being received by the First 
Minister.> 

Stewart Stevenson 
 

8 In section 1, page 1, line 27, leave out <(3)(a) and (b)> and insert <(3)(a)(i) and (b)(i)> 

Stewart Stevenson 
 

8A As an amendment to amendment 8, line 1, leave out <and (b)(i)> 

Stewart Stevenson 
 

9 In section 1, page 1, line 27, leave out <and (b)> 

Stewart Stevenson 
 

10 In section 1, page 1, line 27, at end insert— 

<(  ) A copy of a declaration made under subsection (3)(a) or (b) must be sent to each serving 
judge of the Inner House who did not sign the declaration.> 

Section 2 

Stewart Stevenson 
 

11 In section 2, page 2, line 19, after <if> insert— 

<(i)> 

Stewart Stevenson 
 

12 In section 2, page 2, line 20, leave out <5 judges of the Inner House> and insert <half of the 
judges of the Inner House then serving> 

Stewart Stevenson 
 

13 In section 2, page 2, line 21, leave out <is incapacitated> and insert <has been incapacitated for a 
period of at least 35 days> 

Stewart Stevenson 
 

14 In section 2, page 2, line 21, at end insert— 

<(ii) a copy of that declaration has been sent to each serving judge of the Inner 
House who did not sign the declaration; and 

 2
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(iii) no declaration of dissent from that declaration in writing signed by at least 
2 judges of the Inner House has been received by the First Minister within 
2 days of sub-paragraph (ii) being complied with;> 

Stewart Stevenson 
 

15 In section 2, page 2, line 23, after <until> insert— 

<(i)> 

Stewart Stevenson 
 

16 In section 2, page 2, line 24, leave out <5 judges of the Inner House> and insert <half of the 
judges of the Inner House then serving> 

Stewart Stevenson 
 

17 In section 2, page 2, line 25, at end insert— 

<(ii) a copy of that declaration had been sent to each serving judge of the Inner 
House who did not sign the declaration; and 

(iii) a period of 2 days has elapsed since sub-paragraph (ii) was complied with 
without a declaration of dissent from that declaration, in writing and signed 
by at least 2 judges of the Inner House, being received by the First 
Minster.> 

Stewart Stevenson 
 

18 In section 2, page 2, line 27, leave out <(3)(a) and (b)> and insert <(3)(a)(i) and (b)(i)> 

Stewart Stevenson 
 

18A As an amendment to amendment 18, line 1, leave out <and (b)(i)> 

Stewart Stevenson 
 

19 In section 2, page 2, line 27, leave out <and (b)> 

Stewart Stevenson 
 

20 In section 2, page 2, line 27, at end insert— 

<(  ) A copy of a declaration made under subsection (3)(a) or (b) must be sent to each serving 
judge of the Inner House who did not sign the declaration.> 

Section 4 

Stewart Stevenson 
 

21 In section 4, page 3, line 7, after <health> and insert <or unavailability> 

 3
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Stewart Stevenson 
 

22 In section 4, page 3, line 13, after <House> insert <(or, where two or more judges were appointed 
at the same time, by reference to seniority in age)> 

 4
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Senior Judiciary (Vacancies and Incapacity) (Scotland) 
Bill 

 
Groupings of Amendments for Stage 2 

 
This document provides procedural information which will assist in following 
proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

 
 

Groupings of amendments  

Group 1: Procedure to establish incapacity or end of incapacity etc.

 

1, 4, 5, 7, 8, 8A, 9, 10, 11, 14, 15, 17, 18, 18A, 19, 20 
 
Notes on amendments in this group 
Amendment 8 pre-empts amendment 9 and amendment 18 pre-empts 
amendment 19. 

Group 2: Number of judges required to certify incapacity or end of incapacity

 

2, 6, 12, 16 

Group 3: Meaning of “incapacitated” 
3, 13, 21 

Group 4: Determination of seniority 
22 
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MINUTES OF PROCEEDINGS 
 

Vol. 4, No. 12A Session 2 
 

Committee of the Parliament 
 

Thursday 15 June 2006  
 

Note: (DT) signifies a decision taken at Decision Time. 
 
The meeting opened at 3.28 pm. 
 
Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill – Stage 2: The Bill 
was considered at Stage 2.  
 
The following amendments were moved and, with the agreement of the Parliament, 
withdrawn: 1, 2, 3 and 22. 
 
The following amendments were not moved: 4, 5, 6, 7, 8, 8A, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 18A, 19, 20 and 21. 
 
Sections 1, 2, 3, 4 and 5 and the long title were agreed to without amendment. 
 
The meeting closed at 3.58 pm. 
 
 

EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 4, No. 12 Session 2 
 

Meeting of the Parliament 
 

Thursday 15 June 2006  
 
A second meeting opened at 3.58 pm. 
 
Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill - Stage 3: The 
Minister for Justice (Cathy Jamieson) moved S2M-4543—That the Parliament 
agrees that the Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill be 
passed.  
 
After debate, the motion was agreed to (DT). 
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Committee of the Whole 
Parliament 

[THE CONVENER opened the meeting at 15:28] 

Senior Judiciary 
(Vacancies and Incapacity) 

(Scotland) Bill: Stage 2 

Section 1—Functions of the Lord President 
during vacancy or incapacity 

The Convener (Trish Godman): We move to 
stage 2 of the Senior Judiciary (Vacancies and 
Incapacity) (Scotland) Bill. The bill will be 
considered by the Committee of the Whole 
Parliament, for which the occupant of this chair is 
known as the convener. 

In dealing with the amendments, members 
should have SP bill 65; the marshalled list, which 
contains all the amendments that have been 
selected for debate; and the groupings that I have 
agreed. The division bell will sound as normal for 
the first division this afternoon. 

The first group of amendments is headed 
“Procedure to establish incapacity or end of 
incapacity etc.” Amendment 1, in the name of 
Stewart Stevenson, is grouped with amendments 
4, 5, 7, 8, 8A, 9, 10, 11, 14, 15, 17, 18, 18A, 19 
and 20. I remind members that, before I put the 
question on amendments 8 and 18, I will put the 
question on the amendments to amendments 8 
and 18. If amendment 8 is agreed to, amendment 
9 will be pre-empted; if amendment 18 is agreed 
to, amendment 19 will be pre-empted. 

15:30 
Stewart Stevenson (Banff and Buchan) 

(SNP): The group of amendments looks rather 
intimidating, but it covers a relatively small number 
of policy areas. In the interests of cross-party co-
operation and facilitating the stage 2 process, I 
have provided my speaking notes for the minister. 
Perhaps I should just sit down, but I will not. 

Amendment 1, in my name, is simply a paving 
amendment for amendment 4, which would insert 
subparagraphs (ii) and (iii) into section 1(3)(a) of 
the bill. The first policy purpose is to ensure that all 
judges who do not sign the declaration of 
incapacity of the Lord President are aware that a 
majority of their colleagues have done so. The 
amendment would require only that notice be sent 
and so would not cause any delay in the process. 
Should members dissent from the second policy 
purpose of the amendment, they will have a 
second opportunity to vote for the first policy 

purpose alone by supporting amendment 10 as an 
alternative. 

The second policy purpose is bigger. My 
amendments would provide that two or more 
judges may block the declaration of incapacity. I 
suspect that, in practice, there would always be 
unanimity among the inner house judges, so the 
amendments would simply provide safeguards 
that should assure the wider public that a cabal 
would not be able to seize the inner house. When 
we legislate, especially when we do so quickly, we 
need to provide all possible assurances of the 
excellence of the processes that we define. I hope 
that the minister will acknowledge that the 
amendments that I have lodged are part of the due 
process of holding to account the Executive when 
it brings emergency legislation before Parliament. 

Amendment 5 would repeat amendment 1 in 
respect of lifting the declaration of incapacity; it, 
too, is a paving amendment. Amendment 7 mirrors 
amendment 4 and contains the same two policy 
purposes. Amendment 10, to which I have already 
referred, covers both creating and removing a 
declaration of incapacity. 

Gordon Jackson (Glasgow Govan) (Lab): 
Perhaps I am just daft—that is possible, as that 
seems to be the fashion right now—but can the 
member explain to me what would happen if two 
judges were to dissent? I do not understand that. I 
presume that, if they did, we would be back to 
square 1 and would be faced with the problem that 
we are trying to avoid. Perhaps I have not 
understood the amendments correctly. 

Stewart Stevenson: No, the member is 
absolutely correct. The purpose of the 
amendments is to ensure that, if there were 
dissent in the inner house, we would not proceed. 
However, the amendments would not provide one 
judge with a veto—two judges would be needed to 
block a declaration of incapacity. I have provided 
for the option of doing in part what I suggest. My 
aim is simply to debate the matter. I do not intend 
to divide Parliament on it, but in the normal course 
of events we would have raised such issues in 
committee at stages 1 and 2. We are now going 
through that process, which should not take too 
long. 

Other amendments in the group would repeat 
those provisions in section 2, which concerns the 
Lord Justice Clerk, the policy purposes of which I 
have referred to in relation to section 1. 
Amendment 15 mirrors amendment 1, amendment 
17 mirrors amendment 4 and amendment 20 
mirrors amendment 10. As I said, I have given the 
minister my speaking notes, so she is no doubt 
checking them against delivery as I speak. 

I turn to a minor policy issue that is addressed 
by amendments 2 and 6 for the Lord President 
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and amendments 12 and 16 for the Lord Justice 
Clerk. 

The Convener: Those amendments are in the 
next group. Please stick with group 1. 

Stewart Stevenson: Thank you, convener—you 
are correct. That is the trouble with legislating 
quickly. 

Amendments 8 and 18 are merely consequential 
on earlier amendments, but amendments 8A and 
18A would provide for new policy. Under 
amendment 8A, the Lord Justice Clerk would be 
unable to veto the lifting of incapacity by refusing 
to sign the declaration. The amendment would not 
prevent him from signing it. Amendment 18A, 
which applies to section 2, would work the other 
way round. Although that situation would not 
happen, my amendments would give the public 
the assurance that somebody who might get the 
job if the head honcho were to demit office would 
not be able to orchestrate such a situation. 

I move amendment 1. 

Alasdair Morgan (South of Scotland) (SNP): I 
congratulate Stewart Stevenson on his adherence 
to the Protestant work ethic, although I am not 
sure that many of his colleagues, or anyone else, 
would queue up to do the same. 

Stewart Stevenson raises important points in his 
amendments. We have a responsibility to get 
emergency legislation right even though we do not 
have a proper opportunity at stages 2 and 3 to 
explore all the substantive issues in the bill or to 
get answers to our questions. Although Stewart 
Stevenson’s amendments would allow us to do 
that to some extent, I cannot guarantee that I will 
support him should he press his amendments to a 
vote. 

Margaret Mitchell (Central Scotland) (Con): 
Unlike Alasdair Morgan, I do not thank Stewart 
Stevenson. He wants to ensure that inner house 
judges who do not sign a declaration of incapacity 
are made aware that others have done so. If we 
needed to do that, we would be suggesting that it 
is beyond the competence of the judges to 
organise themselves. If that were the case, we 
would also need to safeguard the wider public 
from a cabal taking control in other situations. It 
would suggest that there is something more 
fundamentally wrong with our judicial system, and 
more properly its office holders, if they were 
predisposed to act in that way. If that were the 
case, Stewart Stevenson’s amendments alone 
would be unlikely to rectify the situation. 

Similarly, the amendment that would produce—
no, that amendment is in group 2. 

The Minister for Justice (Cathy Jamieson): I 
am glad that everything is becoming clearer by the 
minute and I thank Stewart Stevenson for giving 

me advance sight of his speaking notes, although 
he was obviously trying to confuse me by putting 
his group 2 notes among those for group 1. 

I have considered the group 1 amendments that 
would deal with the procedure that is needed to 
establish the incapacity or the end of incapacity of 
the Lord President or the Lord Justice Clerk. As 
Stewart Stevenson said, amendment 1 is to be 
read with amendment 4, which would require that 
a copy of the declaration that is signed by at least 
five judges be sent to the other judges of the inner 
house who did not sign it. Although I agree that 
each serving judge of the inner house who did not 
sign the declaration would be fully entitled to be 
made aware of what had happened—on which 
Margaret Mitchell made her point—I suggest that 
in the supreme courts there would be no question 
but that all the inner house judges would be 
involved by the Lord Justice Clerk in an 
understanding of what was being done in their 
names. Amendments 1 and 4 are therefore not 
necessary. 

The second part of amendment 4 would 
effectively give a veto to two judges of the inner 
house who were not in favour of the declaration 
that had been signed by at least five judges—
Gordon Jackson made a valid point about that. It 
is not the kind of situation in which any kind of veto 
ought to be given to a minority of judges in the 
face of the clearly expressed view of a majority of 
members of the inner house. I therefore suggest 
that amendment 4 should not be agreed to. 

Pauline McNeill (Glasgow Kelvin) (Lab): I 
thank the minister for giving way—I would have 
made a speech in the debate, but the shortness of 
time for consideration makes it difficult to take in 
what Stewart Stevenson proposes. 

I am not against the idea in principle of giving 
notice to other judges that a declaration of 
incapacity has been signed. However, is it 
necessary for us to enshrine that in legislation, or 
should we give the judges responsibility for 
informing others? One way or the other, it is 
sensible that the other judges get to see the 
signed declaration. 

I know that there will be no argument about 
which judge has seniority, but just in case, Stewart 
Stevenson’s suggestion would be a good check 
and balance if one judge believed that another of 
the judges should exercise the Lord President’s 
functions because he or she had more years’ 
service. I am happy for the proposal not to be 
included in the bill, but I believe that the idea is 
good in principle. 

Cathy Jamieson: I assure Pauline McNeill that 
we are not anticipating a situation in which the 
judges would not meet to discuss such matters. As 
I said this morning, the important point is that we 
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are trying to put in place a legislative framework 
that will allow the judges to make decisions and to 
take control of matters in the correct and proper 
way, given their independence from Government. I 
do not think that such a provision should be in the 
bill, although I point out that there is an 
understanding that all the inner house judges will 
want to be made aware of what is happening. 

Given that amendment 5, which is to be read 
with amendment 7, deals with almost the same 
points as amendment 4, it is unnecessary and I 
propose that it be rejected. 

Amendments 8, 8A and 9 seek to remove the 
name of the Lord Justice Clerk from the list of 
judges who must sign a declaration that the Lord 
President is fit to resume work. We must be 
careful not to suggest that the Lord Justice Clerk 
would behave in anything other than an entirely 
honourably way in deciding whether the Lord 
President is fit to return to work. Indeed, as I have 
already indicated, at least four other judges would 
be involved in the process. As a result, I do not 
believe that the amendments are necessary. 

Mr Stewart Maxwell (West of Scotland) (SNP): 
I am persuaded by the minister’s explanation of 
why we should reject amendment 4, which seeks 
to permit the appointment of a temporary Lord 
President to be vetoed by two or more judges of 
the inner house. However, surely the same 
argument should apply to amendments 8, 8A and 
9. After all, as the bill stands, one judge alone—
the Lord Justice Clerk—could have a veto. 

Cathy Jamieson: I understand Stewart 
Maxwell’s point. However, in such a situation the 
Lord Justice Clerk would be the most senior judge 
in the country; it would be wrong for Parliament to 
suggest that he might not act honourably or that 
he might act in a way that was contrary to the 
interests of progressing the courts’ business. 

I have already dealt with amendment 10, which I 
feel is unnecessary. Just as Stewart Stevenson’s 
comments on amendments 11, 14, 15, 17, 18, 
18A, 19 and 20, which concern incapacity of the 
Lord Justice Clerk, mirrored his comments on 
amendments that would deal with incapacity of the 
Lord President, my comments on the amendments 
mirror my comments on procedures to establish 
the incapacity or the end of incapacity of the Lord 
President. 

In light of this—albeit short—debate, I hope that 
we will all focus on what the bill needs to do, and 
that Stewart Stevenson will not feel the need to 
press amendment 1. 

The Convener: Before I call Stewart Stevenson, 
I remind members that mobile phones must be 
turned off, and not left on standby or silent mode. 
If they are not turned off, the official reporters will 
not be able to hear what members are saying. 

Stewart Stevenson: My purpose in lodging the 
amendments was to give the minister the 
opportunity to put on the record some very helpful 
comments. I now seek the Committee of the 
Whole Parliament’s consent to withdraw 
amendment 1. 

Amendment 1, by agreement, withdrawn. 

The Convener: Group 2 is on the number of 
judges that will be required to certify incapacity or 
the end of incapacity. Amendment 2, in the name 
of Stewart Stevenson, is grouped with 
amendments 6, 12 and 16. 

Stewart Stevenson: Amendments 2, 6, 12 and 
16 would make the same change in different parts 
of the bill and would address the point that I and 
Jim Wallace raised this morning, which was that 
the size of the inner house might vary or that 
vacancies might arise. At the moment, changing 
the words 
“5 judges of the Inner House” 

to 
“half of the judges in the Inner House” 

will have no practical effect. However, if the size of 
the inner house should vary at any point, my 
suggested change will preserve the policy 
intention. 

I move amendment 2. 

Margaret Mitchell: We will reject amendment 2 
because we are perfectly satisfied with the bill’s 
wording. If the complement of the inner house 
were ever to be increased, references to it in other 
legislation would have to be amended to reflect 
that change. That would be the correct time to 
lodge such an amendment. At the moment, 
amendment 2 is simply unnecessary. 

Cathy Jamieson: Amendments 2, 16, 12 or 16 
seek to replace the term 
“5 judges of the Inner House” 

with the phrase 
“half of the judges of the Inner House then serving”. 

15:45 
The current complement of the inner house is 10 

and it cannot be increased without the introduction 
by ministers of a formal order. There are no plans 
for any such order to be made in the foreseeable 
future. The stipulation of five judges will ensure 
that the clear majority of the judges support a 
motion to declare that the Lord President is 
incapacitated. Stewart Stevenson will, being a 
mathematician, know this, but I would have some 
concern that if we were to substitute Stewart 
Stevenson’s term—namely “half of the judges”—in 
certain circumstances we could be in a situation in 
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which half equals 4.5 or another, similar figure. I 
say that not to be flippant but to ensure that we 
understand that what we are trying to do is to 
ensure that we have a majority from the present 
complement. I therefore suggest that the group of 
amendments is unnecessary. Again, I hope that 
Stewart Stevenson will not press amendment 3 at 
this stage, although I suggest that Parliament 
should reject it if he does. 

Stewart Stevenson: Just in case the minister 
continues to think that I am mathematically 
incompetent—only my wife is allowed to say 
that—I have not deleted the words “at least” that 
precede “half”; therefore the provision would 
continue to operate on an integral rather than a 
fractional basis. However, the minister has had the 
opportunity to put on the record the appropriate 
remarks in that connection, so I seek the consent 
of the Committee of the Whole Parliament to 
withdraw amendment 2. 

Amendment 2, by agreement, withdrawn. 

The Convener: Amendment 3, in the name of 
Stewart Stevenson, is grouped with amendments 
13 and 21. 

Stewart Stevenson: Amendments 3 and 13 
contain essentially the same policy position. They 
simply give the Committee of the Whole 
Parliament the opportunity to consider whether 
there should be a minimum period of 
incapacitation before we can allow the judges to 
decide on incapacity. I have arbitrarily chosen 35 
days, or five weeks. Neither my pals nor myself 
have ever managed to get such a long holiday, 
which is why I came up with 35 days; I shall not 
adhere to that figure particularly strongly. 

Amendment 21 is a different policy issue. It 
would extend very slightly the definition of 
incapacity to include the general heading, “or 
unavailability”. I referred to holidays, which are an 
example of what would otherwise not be captured 
by that section. If a judge were to go to Colombia 
and be kidnapped by the rebels there, that might 
make him incapable of doing the job.  

Alasdair Morgan: Why would he go to 
Colombia? 

Stewart Stevenson: Well—I have been there. 
His being kidnapped would not necessarily mean 
that he was unhealthy, but the amendment might 
provide a useful extension of the definition of 
incapacity, which members might consider. I shall 
listen carefully to what the minister has to say. 

I move amendment 3. 

Margaret Mitchell: The Conservatives will reject 
amendment 3 on the basis that it would introduce 
unnecessary delay and uncertainty to the process. 
Obviously, that is not to be welcomed. On 
amendment 13, which would substitute incapacity 

with unavailability if the circumstances that 
Stewart Stevenson outlined were to prevail, I 
suggest that that would be a disciplinary matter 
rather than one involving incapacity.  

Cathy Jamieson: I shall resist the temptation to 
follow up on that exchange between the 
Opposition parties. As Stewart Stevenson 
outlined, amendment 3 would require a period of 
at least 35 days to pass before the procedure 
could be implemented. I appreciate the thinking 
behind the amendment, but I am not persuaded 
that it would be wise to include a specific time 
limit, particularly one that is, by Stewart 
Stevenson’s admission, arbitrary. 

In the unfortunate circumstances of a Lord 
President or a Lord Justice Clerk suffering a 
serious or catastrophic physical injury, about 
which the medical prognosis was gloomy from the 
outset, I am not persuaded that it would require 35 
days to deal with that. It would not make sense to 
have to await the passage of a specified period 
before taking the necessary measures. 

Amendment 13 deals with the incapacity of the 
Lord Justice Clerk. For the same reasons that I 
have outlined in relation to the Lord President, I 
suggest that the amendment is not necessary. 

Amendment 21 would extend the definition of 
incapacity to include unavailability as well as 
health. A couple of suggestions have been made 
as to what that might mean in practice. I assure 
the Committee of the Whole Parliament that we 
gave a lot of thought to the definition of the word 
“incapacitated” for the purposes of the emergency 
bill. We decided that the proper course was to limit 
the statute to its dealing with the real situation that 
is before us, namely that the Lord President is 
unable, for reasons of ill health, to exercise his 
functions. 

If the words “or unavailability” were added, that 
would give rise to wider considerations about the 
definition of “unavailability”. We should guard 
against situations involving the Lord President 
simply being out of the country on holiday in a 
remote place—not necessarily kidnapped, but 
nonetheless uncontactable for a time in a remote 
place. We would not want such a provision to be 
used in such situations. It seems that it would be 
better to limit the bill strictly to dealing with the real 
situation that faces us, namely the ill health of the 
current Lord President or of a future Lord 
President. I invite Stewart Stevenson to consider 
whether he wishes to press an amendment that is 
based on—I hope—a misunderstanding about 
what we are trying to do. 

Pauline McNeill: At stage 1, I raised the 
question of what guidance should exist, if any, in 
relation to determining incapacity. I am quite 
satisfied by the Executive’s position on the 
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matter—such guidance should not appear in the 
bill. Essentially, the bill addresses situations of 
temporary ill health. I cannot think of any other 
circumstances in which the term “incapacity” 
would be used.  

I would want to know that judges had some kind 
of procedure in place. I do not want to scrutinise 
such situations and I do not want them to come 
before Parliament, but I would want to know that 
there were guidelines. I would be unhappy were 
judges simply to decide on a whim what they 
would determine to be “incapacity”. There should 
be guidance, especially on whether the period 
concerned is to be two months, three months or 
four months. In this case, I believe that the Lord 
President has been absent for six months. That is 
too long a period for another judge to exercise the 
powers that we seek to grant in the bill. I would be 
happy if the minister could confirm that guidance 
will be drawn up by judges following the passage 
of the bill. 

Cathy Jamieson: I had intended to deal with 
this matter at stage 3 had Pauline McNeill not 
raised it now, at stage 2. She makes a good point 
about everyone concerned needing to be satisfied 
that the inner house judges will establish a fair and 
proper process for determining incapacity. As the 
bill makes clear, the First Minister will have to 
receive from the judges a copy of a declaration in 
writing before the process will be triggered. I think 
that we can rely on the judges to obtain 
appropriate medical advice and so on. 

It is important for me to give the commitment 
that, as soon as the bill is passed, I will offer to 
meet the Lord Justice Clerk to discuss the matter 
further. I am sure that he will share members’ 
concern that the very serious steps that judges will 
have to take must be wholly justified by the 
circumstances.  

Stewart Stevenson: Once again, we have 
given the minister the opportunity to clarify and 
expand on some of the bare words in the bill. That 
has been useful. 

Amendment 3, by agreement, withdrawn.  

Amendments 4 to 8, 8A, 9 and 10 not moved.  

Section 1 agreed to. 

Section 2—Functions of the Lord Justice Clerk 
during vacancy or incapacity 

Amendments 11 to 18, 18A, 19 and 20 not 
moved.  

Sections 2 and 3 agreed to 

Section 4—Interpretation 

Amendment 21 not moved. 

The Convener: We move to group 4, on 
determination of seniority. Amendment 22, in the 
name of Stewart Stevenson, is the only 
amendment in the group. 

Stewart Stevenson: Amendment 22 would 
provide for an extension of the definition of 
seniority when judges have been appointed on the 
same day. The definition does not include the Lord 
President or the Lord Justice Clerk, who have 
seniority by virtue of their positions; it would 
extend only to the remaining judges in the inner 
house. In the case of twins who were serving 
simultaneously in the inner house, it would still be 
possible in the usual course to separate them by 
the minutes that their births were apart. I will be 
interested to hear what the minister has to say. 

I move amendment 22. 

Cathy Jamieson: I congratulate Stewart 
Stevenson on trying to cover all possible 
eventualities, but I remind the Committee of the 
Whole Parliament that we are dealing with an 
emergency bill that deals with the circumstances 
in which we currently find ourselves. I therefore 
believe that amendment 22 is unnecessary. As I 
said in summing up the stage 1 debate this 
morning, in respect of the current complement of 
the inner house—I am not aware that there are 
any twins—all 10 were appointed on different 
dates and seniority is based on the date of 
appointment to the inner house. There is, 
therefore no possibility that we will be faced, for a 
number of years, with a situation in which two or 
more judges were appointed at the same time, as 
Stewart Stevenson describes. Therefore, I do not 
think that amendment 22 is necessary and I ask 
Stewart Stevenson to withdraw it. 

Bill Aitken (Glasgow) (Con): Is the minister 
aware that the odds of that happening are 
1,723:1? I would be more than happy to show her 
my calculation afterwards. 

Cathy Jamieson: I am obliged for that 
information, for which I am sure Committee of the 
Whole Parliament is grateful. 

Stewart Stevenson: I think Bill Aitken is wrong. 
If there are 33 people in a room, the odds of two 
people having birthdays on the same day—albeit 
in different years—are slightly different. 

I am grateful for the minister’s remarks. It is 
clearly the policy of the current minister—and, I 
hope, successive ministers—to avoid appointing 
judges to the inner house on the same day, thus 
preserving the integrity of our legislation. I seek to 
withdraw amendment 22. 

Amendment 22, by agreement, withdrawn. 

Sections 4 and 5 agreed to. 

Long title agreed to. 
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The Convener: That ends stage 2 consideration 
of the bill. 

Meeting closed at 15:58 

Scottish Parliament 
[THE DEPUTY PRESIDING OFFICER opened the 

meeting at 15:58] 

Senior Judiciary (Vacancies and 
Incapacity) (Scotland) Bill 

The Deputy Presiding Officer (Trish 
Godman): The next item of business is a debate 
on motion S2M-4543, in the name of Cathy 
Jamieson, that the Senior Judiciary (Vacancies 
and Incapacity) (Scotland) Bill be passed. 

15:59 
The Minister for Justice (Cathy Jamieson): I 

thank everyone for their co-operation in getting the 
bill to this stage in such a reasonable and co-
operative way. I do not think that we have had the 
precedent—the helpful precedent, I might say—of 
the Opposition party supplying not only its 
amendments but its speaking notes to the 
Executive well in advance. I am glad that Mr 
Stevenson has set such a precedent and I hope 
that he will follow it in the future. 

Today has been about dealing with the particular 
circumstances in which we find ourselves in 
relation to the unfortunate illness of the Lord 
President. However, a number of points that were 
made during this morning’s debate have a wider 
implication in relation to matters connected with 
the judiciary. We will reflect on those points in due 
course. 

Despite the short notice of the bill and the short 
time available, the debate has been conducted in 
a thoughtful and, for the most part, informed way. 
It is important that we pass the bill today; perhaps 
there was an assumption in the past that, in the 
circumstances in which we find ourselves, it would 
simply be a matter of the Lord Justice Clerk 
stepping up to act for the Lord President. Clearly, 
we want to put that beyond doubt to ensure that 
the business of the courts can continue as it 
properly should. 

I will pick up briefly on a couple of points from 
this morning’s stage 1 debate, because I said that 
I would return to them. Stewart Stevenson raised 
the question whether the bill’s provisions would 
work should both the Lord President and the Lord 
Justice Clerk be incapacitated simultaneously. The 
points that he made would be technically correct, 
because if both senior judges became 
incapacitated at exactly the same time or so close 
together that there was no opportunity to follow 
through the procedures that the bill would 
establish, it would be difficult to transfer authority. 
However, as I think that members recognised this 
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morning, the bill is intended to deal with the type of 
situation in which we currently find ourselves, for 
which we need an urgent remedy. Again, I thank 
members on all sides for their co-operation. 

Stewart Stevenson (Banff and Buchan) 
(SNP): Of course, I accept the point that the 
minister makes. However, I hope that the 
draftspeople will note that, if we draft a bill that 
seeks to account for the possibility that both senior 
judges may be incapacitated at the same time, we 
should at least do so in a way that means the bill 
is capable of being implemented, albeit that that 
incapacity situation is not going to happen. 

Cathy Jamieson: Again, I appreciate the points 
that Mr Stevenson makes, but I think that an 
emergency measure is not the appropriate place 
in which to try to make detailed provision to cover 
every possible set of circumstances that might 
arise in the future. Indeed, Stewart Stevenson 
raised a number of such points in today’s debates. 

The bill is structured to deal with a foreseeable, 
but of course unwished for, event, namely the 
incapacity of the Lord Justice Clerk after he has 
assumed the power to carry on the functions of the 
Lord President, if that is what the judges decide 
should happen. Were that to happen, the senior 
inner house judge would of course step up and 
carry on the functions of the Lord President; in 
turn, the next most senior judge would have 
powers to carry on any functions falling on the 
Lord Justice Clerk. I think that those proposals will 
provide the remedy that those who rely on the 
continuous functioning of our courts and public 
administration need. Again, I remind members that 
the proposals have the agreement of the senior 
judges. However, I am grateful to Mr Stevenson 
for raising his points during the debate. 

As members know, we are considering 
responses from a broader consultation on aspects 
of the judicial system. We will receive the views of 
the senior judges on that soon, although obviously 
it may be a little while before we are able to 
receive the considered views of the Lord 
President. 

Mr Jim Wallace (Orkney) (LD): I apologise to 
the minister if I did not pick this up correctly, but I 
think that Bill Aitken made an interesting point this 
morning about United Kingdom legislation that 
conferred consultation responsibilities with regard 
to the Lord President. Obviously, our legislation 
cannot affect that. Has thought been given to how 
that might be dealt with? 

Cathy Jamieson: Yes, indeed. That issue was 
raised in this morning’s debate and we have 
certainly taken account of it. Various discussions 
have taken place on the issue and we will continue 
to ensure that we put in place the appropriate 
measures to deal with whatever arises. 

As I said earlier, we will want to consider all the 
points that have been made today before any final 
decisions are made about the wider reforms that 
may be required in the judicial system at a later 
stage. I want to provide brief clarification on 
Jeremy Purvis’s question on whether the bill would 
be subsumed in future legislation. I hope that I 
have given assurances today that the bill is 
intended to deal with the circumstances in which 
we find ourselves at this point. That does not take 
away the need for a further look at what needs to 
be done in the future. I certainly expect that we 
would want to look at the issue that Jeremy Purvis 
raised as matters progress. 

I thank everyone for their co-operation during 
today’s debate and in the lead-up to the debate. I 
give particular thanks to all the staff, including the 
bill team, who were brought together at short 
notice, the draftspeople and, obviously, the 
parliamentary authorities and members for getting 
the bill to this stage. I hope that the bill will be 
passed today. 

I move, 
That the Parliament agrees that the Senior Judiciary 

(Vacancies and Incapacity) (Scotland) Bill be passed. 

16:04 
Mr Kenny MacAskill (Lothians) (SNP): The 

debate has been consensual, which is appropriate 
in the circumstances. The minister and her team 
are to be commended for acting expeditiously, as 
numerous members mentioned in the stage 1 
proceedings. We had hoped that we would not 
have to do this and it is a matter of regret, not 
simply for those of us who have had to deal with 
the emergency bill but, doubtless, for Lord 
Hamilton, who has been unable to exercise the 
office that might have been the pinnacle of his 
career. It can only be hoped that he will, at some 
stage, be able to serve out some tenure as Lord 
President. 

The civil service teams are to be congratulated. 
They are sometimes the butt of criticism—not 
simply from me, but from other members—but 
they have acted expeditiously to ensure that the 
administration of Scottish justice continues. 

The need not only for an emergency bill, but for 
a broader discussion on the importance of the 
judiciary has been recognised. The judiciary is 
another section of our society that is sometimes 
the butt of criticism, but all parties have 
acknowledged the importance not only of judicial 
impartiality and independence, but of the judiciary 
as individuals. We require a sound legal system. 
Scotland’s legal system and its law have served 
us well throughout the centuries and will continue 
to do so. 
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I am grateful for the minister’s forbearance in 
some of the earlier discussions. We have had an 
opportunity to air matters and debate them, 
although not all bases can be covered in 
emergency legislation, nor should they be. The bill 
constitutes recognition of the importance to 
Scotland not only of the judiciary but of the 
Parliament; we would have had difficulty in dealing 
with the situation had we simply been legislating at 
Westminster without a Scottish Parliament to deal 
with such matters. 

I commend the bill to the Parliament and thank 
the minister and her team for dealing with the 
matter expeditiously and appropriately. 

16:06 
Margaret Mitchell (Central Scotland) (Con): I 

welcome the smooth passage of this essential 
bill—Stewart Stevenson’s contribution apart. I 
thank the Minister for Justice for her helpful 
briefing prior to today’s proceedings and her 
willingness to address any possible areas of 
concern in advance of the parliamentary process. 
That approach, together with members’ 
unanimous agreement that the bill is a sensible 
provision to bridge the gap in existing law, has 
resulted in a totally consensual debate. 

In such circumstances, there is an obvious 
danger that members’ speeches will become 
repetitive. The fact that that was not the case 
during the stage 1 debate was a tribute to 
members’ ingenuity. Examples of that included 
Mike Pringle managing to make a tenuous link 
between the Lord President’s illness and the 
collapse of one of his bed and breakfast 
customers this morning; Gordon Jackson flagging 
up his technical eligibility—or, as he was at pains 
to point out, extremely technical eligibility—to be a 
contender for the office of Lord President; Lord 
James’s fond recollections of his university days 
with Arthur, alias the Lord President; and Kenny 
MacAskill taking the opportunity to reinforce the 
importance of maintaining judicial independence 
by way of praising Estonia’s civil service. All that 
made a potentially stale debate colourful and 
interesting. 

I wish Lord Hamilton a speedy recovery. At 
least, with the passage of the Senior Judiciary 
(Vacancies and Incapacity) (Scotland) Bill, he can 
rest assured that measures are in place to ensure 
that the powers that are vested in the office of 
Lord President continue to be exercised and that 
the business of the Court of Session and the High 
Court of Justiciary continues uninterrupted in his 
absence. 

16:09 
Jeremy Purvis (Tweeddale, Ettrick and 

Lauderdale) (LD): We are thankful that there has 

never been any need for such an emergency 
measure. There was not one in the old Scots 
Parliament and we regret the requirement for one 
in this Parliament, but we have to respond to 
circumstances that require us to do something 
about the statutory basis for transferring the Lord 
President’s functions. 

Stewart Stevenson did not pass his speaking 
notes to other parties. We are relieved that he did 
not and grateful for his lack of courtesy in that 
regard. Where there is clarity, he sought to bring 
confusion, but I commend him for his ability to 
amend his own amendments in one lunch time. 
That is indeed a parliamentary feat. 

Stewart Stevenson: I have done it before. 

Jeremy Purvis: He claims that he has done it 
before. He is obviously a past master, of which 
there has been ample evidence this afternoon. 

There seemed to be concerns about a cabal that 
could hatch a plot to unseat a Lord President. 
Margaret Mitchell said that it would be a 
disciplinary matter for the Lord President to be 
unavailable. That would be a bit harsh, unless he 
was irresponsibly fraternising with Colombian 
rebels in Bogotá who thought that kidnapping him 
and holding the Court of Session to ransom would 
advance their political aims. 

The bill is a limited measure and is appropriately 
narrow in its scope. However, for Mr Stevenson, it 
has a significant flaw, which is that, if both senior 
judges were incapacitated by ill health at the same 
time and the remaining judges were all twins who 
were appointed on the same day and born 
minutes apart, difficulties might arise. I suspect 
that that is the case and I look forward to Stewart 
Stevenson’s member’s bill on the issue. The 
consultation process will be absolutely fascinating, 
if not statistically sound. 

Wider issues have been raised. Gordon Jackson 
talked about the need to continue the 
independence of the judiciary and the requirement 
that the Parliament should be robust in tackling the 
incremental undermining that we often see of the 
strong independent judiciary and prosecution 
service. I am glad that the minister has said that 
the Parliament will produce legislative proposals 
that arise from the consultation document 
“Strengthening Judicial Independence in a Modern 
Scotland”. That consultation will have a significant 
impact on Scotland’s judicial processes and 
system. At the heart of that will be, within a unified 
judiciary, the role of the Lord President. 

The bill is an emergency measure, but I hope 
that it signals the start of greater parliamentary 
interest in the subject. I hope that, soon after the 
summer recess and as soon as the Lord 
President’s functions can be carried out to allow 
the judges to respond to the consultation, we will 
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be able to have a debate in Executive time on the 
consultation document. That is deeply required. I 
hope that the emergency bill will be passed today, 
with or without twins voting in the chamber. 

16:12 
Patrick Harvie (Glasgow) (Green): As many 

members have done, I and my Green group 
colleagues offer our best wishes to the current 
Lord President—we all hope that his recovery is a 
realistic possibility. The debate has been a bit 
bizarre and has been dominated by mathematics 
and surrealism. We had Stewart Stevenson giving 
us an explanation of recursion—or was it C 
recursion? We had the image of letters being 
signed by 4.5 judges and we had Bill Aitken trying 
to explain the statistics to Stewart Stevenson, 
which was bound to be dangerous. As Jeremy 
Purvis said, we had some pretty surreal images, 
such as the image of a future Lord President being 
kidnapped in Columbia and of twin judges who 
were appointed on the same day vying for 
seniority. Perhaps at that point, we would have to 
appoint the tallest. 

For anybody watching from outside the 
Parliament, the debate must have seemed pretty 
odd all round. It is odd that emergency legislation 
is required for something that seems fairly 
common sense, which is that if somebody is off, 
somebody else works for them. If no Lord 
President has been off sick for nearly 500 years, 
the lifestyle must be one of the healthiest in 
Scotland. As the Minister for Health and 
Community Care is present, I suggest that he 
persuades his colleagues to have the entire 
population appointed judges of the inner house, so 
that we can put to rest the sick-man-of-Europe 
image once and for all. However, as members 
have said, sometimes such measures are needed, 
so we will of course support the emergency bill at 
decision time. 

16:14 
Pauline McNeill (Glasgow Kelvin) (Lab): 

There is not much left to say in this debate, given 
that we have fast-tracked the three stages of a bill 
in one day. I thank Stewart Stevenson not for 
lodging the amendments, but for bringing a bit of 
humour to the chamber. Why stop at considering 
twin judges—why cannot we consider triplets? 
Colin Fox was renamed Colin Jackson and is 
possibly looking for a new career as a High Court 
judge. All in all, it has been quite a scary debate. 

Although this has not been our most exciting day 
here, I know that the bill is worth while. Some 
would argue that we have devolution precisely so 
that we can respond when action is needed—it 
was certainly needed in this case. 

The debate is timely, because, as Gordon 
Jackson outlined more eloquently than I will, it 
provides an opportunity for politicians to respond 
to the press on the accusations that the 
Parliament has interfered too much with judicial 
independence. None of us is anything other than 
committed to protecting judicial independence, but 
we have to do our jobs in setting out the 
framework for the legislation, which is clearly 
required. 

I am pleased with the minister’s response to the 
question that I asked in the stage 1 debate, which 
reiterated the commitment to judicial 
independence. We set the framework and all we 
need to know and be satisfied with is that there is 
a robust process, which we trust the judiciary to 
determine. 

Jeremy Purvis and others said that it was time 
that we had a debate on the modernisation of the 
judiciary. I have raised that matter in the past. 
Although I am happy to support the principle of the 
new way in which judicial appointments are made, 
that issue has never come before the Parliament. 
If we are to legislate in that way, we must at least 
be able to exchange views before we decide how 
we want to modernise the judiciary through 
legislation. I feel strongly about that and welcome 
the opportunity to put my view on the record. 

I commend all members who have brought 
something worth while to the debate. I will be 
happy to support the bill. 

16:17 
Cathy Jamieson: I do not think that anyone 

would have wished for this bill; certainly no one 
anticipated the unfortunate illness of the current 
Lord President, to whom I pass on our good 
wishes. I do not think that, at the outset of the 
debate, anyone would have expected it to be quite 
as wide ranging, as Margaret Mitchell, Jeremy 
Purvis and others have said. 

The amount of discussion that there has been 
about twins has perhaps had Wendy Alexander 
looking in from afar and planning a career path for 
her children. I understand that, given the Minister 
for Health and Community Care’s family, he too 
might be changing his view, particularly in the light 
of the healthy lifestyle that judges have, according 
to Patrick Harvie. There might be opportunities 
there—who knows? 

On a serious note, I am glad that we have been 
able to get cross-party support for the bill. It has 
been useful to work in co-operation with all the 
parties to ensure that the bill could proceed. 

I was interested to hear Kenny MacAskill 
acknowledge my forbearance. That was 
interesting, given that it was one of his colleagues 
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who submitted the large number of amendments 
with which I had to be patient and tolerant. I might 
not always be quite so patient and tolerant in the 
future. I would not want Mr Stevenson to see this 
as a precedent; I am sure that there will be times 
when we disagree completely. 

The point that Pauline McNeill made is worthy of 
further consideration. As we look forward to what 
might need to be done in slower time and in the 
longer term around modernisation of the judiciary, 
it is important that we acknowledge that there are 
fundamental principles that ought, quite rightly and 
properly, to be debated here in this Parliament. I 
am not in a position to guarantee to Pauline 
McNeill whether or when such a debate would 
take place, because that is not solely for me. I will 
reflect on that important point. 

Once again, I thank everyone who has worked 
on the bill. Other spokespeople have commented 
on the civil service team in particular, and I have 
mentioned the assistance of the parliamentary 
authorities. It is a tribute to them and to members 
that we have been able to deal thoroughly 
professionally with a bill that was introduced in a 
relatively short space of time and which has been 
taken through with minimal disruption to the rest of 
the parliamentary process. 

I hope that members will continue to give their 
support at decision time and that we will be able to 
progress matters as expeditiously as possible. 

The Deputy Presiding Officer (Murray Tosh): 
That concludes the stage 3 debate on the Senior 
Judiciary (Vacancies and Incapacity) (Scotland) 
Bill. Members will be aware that the next item of 
business is the Student Fees (Specification) 
(Scotland) Order 2006. As a result of the decision 
to suspend standing orders, we have a precise 30 
minutes for that debate, which will begin at 4.30. I 
suspend the meeting until then. 

16:20 
Meeting suspended. 
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LETTER TO THE PRESIDING OFFICER FROM THE LEGAL SECRETARY TO THE 
LORD ADVOCATE 
 
Bill Passed by The Scottish Parliament 
Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill 
Section 33 of The Scotland Act 1998 
 
As you know, the Parliament passed the Senior Judiciary (Vacancies and Incapacity) 
(Scotland) Bill yesterday. 
 
The Lord Advocate has considered the terms of the Bill as passed by the Parliament.  I 
can confirm that he will not be referring the Bill to the Judicial Committee of the Privy 
Council under section 33 of the Scotland Act 1998. 
 
Colin Troup 
16 June 2006 
 
 
LETTER TO THE PRESIDING OFFICER FROM THE LEGAL SECRETARIAT TO THE 
ADVOCATE GENERAL FOR SCOTLAND 
 
Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill 
 
I understand that the Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill passed 
all of its stages in the Scottish Parliament yesterday. 
 
I am writing to confirm that having considered the provisions of the Bill and sought the 
views of interested Whitehall Departments, the Advocate General does not intend to 
make a reference to the Judicial Committee of the Privy Council in relation to this Bill, or 
any provision of it, under section 33(1) of the Scotland Act 1998. 
 
I am copying this letter to Jonathan Jones, Colin Troup and Jim Wildgoose. 
 
Robert Marshall 
16 June 2006 
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LETTER TO THE PRESIDING OFFICER FROM THE ATTORNEY GENERAL 
 
Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill 
 
I write in connection with the above Bill which I understand completed its progress 
through the Scottish Parliament yesterday. 
 
I do not intend to make reference to the Judicial Committee under section 33 of the 
Scotland Act 1998 in relation to this Bill. 
 
I am sending a copy of this letter to Cathy Jamieson. 
 
Rt Hon Lord Goldsmith QC 
16 June 2006 
 
 
LETTER TO THE PRESIDING OFFICER FROM THE SECRETARY OF STATE FOR 
SCOTLAND  
 
Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill 
 
I am writing to confirm that, having examined the above Bill and consulted other 
Government departments with an interest in the Bill’s provisions, I do not intend to make 
an order under section 35(4) of the Scotland Act 1998. 
 
I am copying this letter to Neil Davidson, Peter Goldsmith and Colin Boyd. 
 
Douglas Alexander 
16 June 2006 
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